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APPEAL FROM THE MARION SUPERIOR COURT


The Honorable Richard H. Huston, Judge


Cause No. 49D10-9811-MI-1539



June 12, 2001


OPINION ON REHEARING

VAIDIK, Judge

The State petitions for rehearing on Noland v. FSSA, 743 N.E.2d 1200 (Ind. Ct. App. 2001).  In that opinion, we held that it was wrong as a matter of law to require an individual to show that she needed twenty-four hour care in order to qualify for Intermediate Care Facility for the Mentally Retarded (ICF/MR) waiver services.  Instead, we found that an individual’s eligibility for placement in an ICF/MR is conditioned upon the individual’s need for active treatment. 

In support of our conclusion, we noted that waiver services are intended to provide less expensive non-institutional care to individuals who would otherwise be institutionalized in a more expensive situation.  We further opined that the cost of providing twenty-four hour care in a non-institutionalized setting would always exceed the cost of providing twenty-four hour care in an institutionalized setting.  

The State correctly points out that the opinion may imply that the cost of each Medicaid recipient on a community waiver must cost less than the costs of placement in an institution.  However, federal regulation states:  

Actual total expenditures.  Assurance that the agency’s actual total expenditures for home and community-based and other Medicaid services under the waiver and its claim for FFP in expenditures for the services provided to recipients under the waiver will not, in any year of the waiver period, exceed 100 percent of the amount that would be incurred by the State’s Medicaid program for these individuals, absent the waiver, in—

(1) A hospital;

(2) A NF; or

(3) An ICF/MR.

42 C.F.R. § 441.302(f).   Thus, the federal regulations require not that each recipient must cost less on the waiver than in an institution, but rather, all recipients taken together must cost less on the waiver. 


Therefore, to the extent that our opinion may be read to imply that each individual must cost less on the waiver than in an institution, this was not our intention. Nor did we mean to imply that the State could not place a person requiring 24-hour supervision in an ICF/MR. We held, and continue to hold, that it is wrong as a matter of law to require a recipient to need 24-hour supervision in order to qualify for waiver services.


The petition for rehearing is granted.  We affirm our original opinion in all respects, except as clarified in this opinion on rehearing.  

KIRSCH, J., and NAJAM, J., concur.
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