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BAILEY, Judge

Case Summary
Appellants-Plaintiffs Great Northern Insurance Company* and Federal Insurance
Company (“Insurance Company”) appeal the grant of partial summary judgment to Appellee-
Defendant Precision Plastics of Indiana, Inc. (“Precision™) as to scope of the Insurance
Company’s duty to defend Precision in an underlying environmental contamination matter.
We affirm in part, reverse in part.
Issues
The Insurance Company raised three issues, which we consolidate, reorder and
restate as:
l. Whether the trial court erred in entering a declaratory judgment to the effect
that the Insurance Company was liable for Precision’s future defense costs

regarding the ongoing environmental matter; and

1. Whether the trial court erred in requiring the Insurance Company to reimburse
Precision for defense costs incurred prior to February 19, 1991.

Facts and Procedural History
In 1989, Precision removed an aboveground storage tank from property (the
“Property”) it leased in Columbia City, Indiana. Subsequent testing revealed that

trichloroethane (“TCA”) had contaminated the ground on the Property and required

! Great Northern is a subsidiary of Federal Insurance.



remediation. During a portion of its time in operation, Precision had obtained insurance
policies from the Insurance Company. Precision first notified the Insurance Company of the
“potential claim involving [TCA] contamination” via a letter dated February 19, 1991. The
letter noted that Precision had been taking steps to address the issue under the supervision of
the Indiana Department of Environmental Management (“IDEM”) and that the total cost of
the project to date was approximately $100,000.

On March 8, 1991, the Insurance Company acknowledged Precision’s letter in writing
and requested additional information so that it could “determine the applicability of coverage
under your package policy[.]” Appendix at 609. The requested information included more
detail of the nature of the contamination, copies of correspondence with IDEM, and a general
breakdown of the expenditures to date. Finally, the letter requested a list of any insurance
carriers from which Precision obtained insurance during the relevant time period.

No written correspondence occurred until six years later when Precision sent a letter
notifying the Insurance Company that Precision Realty (“Realty”), which owned the Property
and leased it to Precision, had filed suit for damages resulting from the contamination. In a
letter dated March 10, 1998, the Insurance Company acknowledged that it would participate
in the defense of the Realty suit pursuant to two insurance policies it had issued to Precision.
However, in that same letter, it made a reservation of rights under those same policies.
According to both parties, a private partial settlement agreement was reached between

Realty, Precision and several of Precision’s insurers.? In 2003, all counts of the Realty suit

% The parties make conflicting statements, supported by references to their own designations to the trial court,
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were dismissed with prejudice, except “to the extent that [Precision] is required to
investigate, monitor, and/or remediate the soil and groundwater contamination on [the
Property] in accordance with the [IDEM]” corrective action plan. App. at 446-47.

On June 6, 2006, the Insurance Company filed a complaint for declaratory judgment.
The complaint requested the trial court to determine the Insurance Company’s defense and/or
indemnity obligations to Precision in the Underlying Environmental Matter (“UEM”). On
June 13, 2007, the trial court denied a motion to stay proceedings regarding the potential duty
to defend filed by the Insurance Company and granted a motion to stay proceedings
regarding the potential duty to indemnify filed by Precision.

On August 17, 2007, Precision filed a motion for summary judgment as to the duty to
defend issue, alleging that based on the language of the insurance policies issued there was
no genuine issue of material fact as to the Insurance Company’s duty to defend it in the
UEM. Precision also requested that the trial court order the Insurance Company to reimburse
Precision for “all past and future environmental and legal defense bills.” App. at 266. Inits
designation of evidence in its opposition to Precision’s motion for summary judgment, the
Insurance Company objected to Precision’s demand for reimbursement for expenditures prior
to notice to the Insurance Company of a potential claim and Precision’s demand that the
Insurance Company pay for all of the past and future defense costs despite Precision’s receipt
of settlement payments from other insurers. The Insurance Company filed a cross-motion for

summary judgment as to pre-February 19, 1991 defense costs.

as to whether the Insurance Company participated in the settlement agreement.
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After a hearing on the motions on February 1, 2008, the trial court granted Precision’s
motion for summary judgment and denied the cross-motion of the Insurance Company. Inits
order, the trial court noted the issues between the parties were whether “(1) the duty to
defend reaches defense costs incurred before February 19, 1991; and (2) whether a
declaratory judgment may issue for future defense costs.” App. 811. As to the first issue, the
trial court concluded that the language of the policies does not require the Insurance
Company’s consent before the insured can incur defense costs. Thus, because the Insurance
Company is essentially in the position of reimbursing the defense costs due to its reservation
of rights and has not objected to the quality of the pre-notice work, the Insurance Company
was not prejudiced in the breach of the timely notice requirement and is obligated to pay for
such costs. As to the issue of future defense costs, the trial court held that the Insurance
Company had not brought forth any evidence demonstrating the impossibility of coverage
and therefore, pursuant to the language of the policies, it had the duty to defend Precision.

This appeal ensued.

Discussion and Decision
This appeal is a challenge to the grant of Precision’s motion for summary judgment.

Our standard of review on appeal is the same as that used by the trial court. Dreaded, Inc. v.

St. Paul Guardian Ins. Co., 904 N.E.2d 1267, 1269 (Ind. 2009). While considering only those

facts which the parties designated to the trial court, we must determine whether there is a

“genuine issue as to any material fact” and whether “the moving party is entitled to a

judgment as a matter of law.” Ind. Trial Rule 56 (C); Dreaded, 904 N.E.2d at 1269-70. In



doing so, we construe all factual inferences in favor of the non-moving party and resolve all
doubts as to the existence of a material issue against the moving party. Id. at 1270. “The
moving party bears the burden of making a prima facie showing that there are no genuine
issues of material fact and that the movant is entitled to judgment as a matter of law; and
once the movant satisfies the burden, the burden then shifts to the non-moving party to
designate and produce evidence of facts showing the existence of a genuine issue of material
fact.” Id.

“If summary judgment turns on the interpretation of a written document, any

ambiguity that arises must be resolvable without the aid of the fact-finder.” Cinergy Corp. v.

Associated Elec. & Gas Ins. Servs., Ltd., 865 N.E.2d 571, 574 (Ind. 2007), reh’g denied.

Like other contracts, clear and unambiguous language in insurance policy contracts is given
its plain and ordinary meaning. Id. However where language is ambiguous, insurance
contracts are to be construed strictly against the insurer, and we view the language of the
policy from the standpoint of the insured. Id.

I. Duty to Defend

The Insurance Company argues that the trial court erred in granting summary
judgment in favor of Precision as to future defense costs related to the Insurance Company’s
duty to defend. We first note that, as it conceded as much at the summary judgment hearing,
the Insurance Company does not dispute that it has a “present and immediate duty to defend”
Precision. Transcript at 24. The Insurance Company contends that the trial court went too

far in declaring that it would be responsible for all future environmental and legal defense



costs relating to the UEM. The language does not take into consideration the limits of the
insurance policy or the possible, but unlikely, event of discovery of evidence demonstrating
that a policy exclusion applies. Precision contends that the trial court essentially ruled that
the Insurance Company had an ongoing duty to defend. Basically as to this part of the order,
the parties’s dispute is centered on the interpretation of this portion of the trial court’s order
rather than the language of the insurance policies.

“When assessing a challenge to the language of a judgment, we will read the

judgment’s provisions together in order to render the judgment effective.” Snow v. Rincker,

823 N.E.2d 1234, 1240 (Ind. Ct. App. 2005), trans. denied. We may also look at the entire
record to ascertain the judgment’s meaning and effect. 1d. “Given that the presumption that
a trial court intended its judgment to be valid and not void ..., we will liberally construe the

trial court’s judgment to make it serviceable, not useless.” Otto v. Park Garden Assocs., 612

N.E.2d 135, 140 (Ind. Ct. App. 1993), trans. denied.

The following excerpts are found within the “Conclusions of Law” section of the
order on summary judgment:

16. Precision Plastics has filed a motion for partial summary judgment limited

to the existence of [the Insurance Company’s] duty to defend the Underlying
Environmental Matters. . . .

18. The primary issue before the Court is whether there is a duty to defend
Precision Plastics on the part of [the Insurance Company]. . . .

23. Because [the Insurance Company has] reserved its right to deny

7



indemnification, it has a conflict of interest with its insured; therefore, any duty
to defend in this case is really only a duty to reimburse defense costs incurred
at the direction of Precision Plastics’ defense counsel. [Citation] This duty to
reimburse defense costs arises immediately once those services are “rendered
and billed.” Cinergy Corp. v. Assoc. Elec. & Gas Ins. Servs., Ltd., 865 N.E.2d
571, 577 (Ind. 2007). [emphasis added] . . .

24. . ... Because it is not in dispute, this Court grants summary judgment in

favor of Precision Plastics on the issue of [the Insurance Company’s] duty to
defend between February 19, 1991 and the date of this Order.

46. The parties also dispute whether this Court can award summary judgment
for future defense costs given the stay that has been issued against
indemnification proceedings. [emphasis added] . . . .

48. Here, there is no dispute that [the Insurance Company has] known about
the contamination at issue in the Underlying Environmental Matters since at
least 1991. ... After seventeen years, . ... [because the Insurance Company
has] presented no evidence from its investigation that demonstrates the
impossibility of coverage, there necessarily is a duty to defend. . . .

49. For the foregoing reasons, the Court grants summary judgment in favor of
Precision Plastics on the issue of an ongoing duty to defend under all the
Policies. [emphasis added]

Appellant’s App. at 808-811, 817. Although the trial court’s order inartfully refers to
“future” rather than “ongoing,” reading these provisions together makes it clear that the trial
court intended the order to declare that the Insurance Company has a continuing or ongoing
duty to defend, which is transformed into the duty to reimburse based on their reservation of
rights as to indemnification. The trial court incorporated caselaw that the obligation to
reimburse defense costs does not arise until the services are rendered and billed.

Furthermore, all insurance policies automatically contain a provision creating a ceiling as to
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potential costs: the amount of coverage.

Also supporting this interpretation is the language in a prior Order on Motion for
Alteration of Time. In this order, the trial court clarified that the scope of the summary
judgment would be limited to the duty to defend issue and that it did not encompass the
specifics of “[w]hat constitutes reasonable and necessary defense costs and whether work
constitutes defense rather than indemnity costs.” Appellee’s Appendix at 74. This language
further underscores that the holding on whether the Insurance Company had a continuing
duty to defend was a general one and should not be read in the strictest sense. Therefore, we
read the trial court’s ruling as to the duty to defend/reimburse to hold that the Insurance
Company has a continuing duty to defend/reimburse as to the UEM based on the policies
issued to Precision.

Il. Pre-Notice Defense Costs

The next issue is whether the Insurance Company is required to reimburse Precision
for defense/investigation costs prior to February 19, 1991 (pre-tender costs), when Precision
tendered notice to the Insurance Company of the UEM. It is important to note again that the
Insurance Company does not seek to avoid all obligations under the policies. Rather, it only
contests the expenditures incurred by Precision prior to notification and without the
Insurance Company’s consent, as required by the policies.

The parties agree that there are four policies that could potentially apply in this
determination. These policies were submitted by the Insurance Company along with its

complaint, and they were labeled as exhibits A, B, C and D. The Insurance Company argues



that the consent provisions in the policies prohibit Precision from obtaining reimbursement
for the pre-tender costs. However, it also conceded that policies A & B, as originally
submitted, did not contain such provisions but rather rely on a later submission of an affidavit
to supplement those policies. We begin our analysis by looking at the consent provisions in
policies C & D to determine if those provisions would permit recovery by Precision.

Policy C provides in relevant part as follows under the section entitled, “Insured’s
Duties in the Event of Occurrence, Claim or Suit”:

1. Notify us, or one of our authorized representatives, as soon as possible, as to
what happened. . . .

4. Make no admission of liability, payments or settlements, unless we agree, or
incur any expense other than for first aid.

Appellant’s App. at 142-43. Policy D contains similar language under a section labeled
“Duties in the Event of Occurrence, Claim or Suit”:

a. You must see to it that we are notified as soon as practicable of an
occurrence which may result in a claim. . . .

d. No insureds will, except at their own cost, voluntarily make a payment,

assume any obligation, or incur any expenses, other than for first aid, without

our consent.
Id. at 194-95. Precision acknowledges that “[s]tanding alone, these provisions purport to
prohibit Precision Plastics from voluntarily incurring costs absent [the Insurance Company’s]
consent.” Appellee’s Brief at 20. We agree that the plain meaning of these provisions is that

an insured has the duty to refrain from making expenditures or obligations without the
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consent of the insurer. However, Precision contends, and the trial court agreed, that when
these provisions are read in conjunction with the protection of property clause included in
both policies the consent provisions become ambiguous. We disagree.

Both policies include a list of the coverage areas: Building, Personal Property,
Business Income/Gross Earnings, Electronic Data Processing Equipment and General
Liability. The details of the policies are divided into sections labeled as Common Policy
Conditions, Property/Business Income Insurance Conditions, Liability Loss Provisions,
Property/Business Income Insurance Definitions, Liability Insurance Definitions and various
exclusion provisions. The parties both cite to the consent provisions in the Liability Loss
Provisions section of each policy. However, Precision points to a provision in the
Property/Business Income Loss Provisions (“Reasonable Steps Provision”) and asserts that
when read with the consent provision in the Liability Loss Provisions it creates ambiguity.

The Reasonable Steps Provision provides that in the event of an occurrence or claim
the insured has a duty to “[t]ake every reasonable step to protect property from further
damage. If possible, separate damaged property from undamaged property. Make repairs
where necessary for such protection and separation and keep a record of the expenses you
incur.” Appellant’s App. at 139 (emphasis in original). The definition of property as

provided in the Property/Business Income Insurance Definitions is:

PROPERTY
Means the following when within 1,000 feet of the premises stated in the
Declarations:

1. Buildings;
2. Your personal property;
3. Personal property of a contingent business premises;
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4. New buildings whether complete or under construction;
Alterations or additions to existing buildings; and
6. Machinery, equipment, supplies or building materials;
a. Used in the construction, alterations or additions; and
b. Incidental to the occupancy of new buildings.

o

Appellants’ App. at 146 (emphasis in original). It is clear from this definition that the term
property does not include land. Furthermore, as used in the Reasonable Steps Provision, the
main suggestion to protect other property is to separate the damaged property from the
undamaged. When faced with soil contamination, a reasonable insured would not believe
that he could simply separate the contaminated land from the land not yet affected. Because
the Reasonable Steps Provision is in a different section of coverage along with the definitions
for terms within the provision, the term “property” does not include land, and the provision is
not logically applicable to the type of occurrence at hand, there is no ambiguity in reading the
applicable provisions of policies C and D. In light of the unambiguous language of the
policy, the consent provision clearly prohibits an insured from making expenditures or other
obligations without the consent of the insurer.

To preclude the complete application of the consent provision, Precision notes that
policies A & B did not include consent provisions in the versions originally attached to the
complaint. The Insurance Company introduced additional provisions, alleging them to be a
part of the completed policies, by way of an affidavit. Precision alleges, and the trial court
agreed, that this method of expanding the contracts was improper on several grounds,
including hearsay. However, we do not address this issue because all four policies contain a

notice provision, and pursuant to an opinion issued by our Supreme Court after the date of

12



the trial court order, an insurer has no duty to defend an insured until it received the notice of

the occurrence or claim. Dreaded Inc. v. St. Paul Guardian Ins. Co., 904 N.E.2d 1267, 1273

(Ind. 2009).

The facts in Dreaded are strikingly similar to those at bar. In response to a letter from
IDEM demanding the investigation of possible soil contamination, Dreaded, Incorporated
hired an attorney and an environmental contractor to resolve the issue. Id. at 1268-69. Over
three years later, Dreaded notified its insurer St. Paul Guardian Insurance Company of the
IDEM claim. Id. at 1269. St. Paul responded by agreeing that it had a duty to defend
Dreaded but expressly reserved its rights and refused to reimburse Dreaded for the expenses
it incurred prior to the tender of notice. The St. Paul policy included language requiring an
insured to notify the insurer as soon as possible after an accident or incident and providing
that the insured should not assume any financial obligation or pay out any money without the
insurer’s consent, except in the case of first aid. 1d. at 1271. The issue presented to the court
was whether the insurer was required to demonstrate prejudice from the breach of the notice
and consent provisions to avoid having to reimburse for expenses incurred prior to the tender
of notice.

The Dreaded Court held that prejudice was not a relevant consideration in light of
these facts because “[u]ntil an insurer receives such enabling information, it cannot be held
accountable for breach [of the duty to defend].” 1d. at 1273. The Court made clear that this
holding was narrowly tailored to the facts in the case as the case did not involve the insured

seeking reimbursement for defense costs incurred based on the insurer’s refusal to defend,
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indemnity for a damages judgment, reimbursement based on a timely yet partially defective
notice, or reimbursement based on constructive notice. Id. at 1272-73. It concluded that
under these circumstances of untimely notice, “St. Paul was under no duty to defend the
IDEM claim in the absence of any knowledge of the claim” and that prejudice was not a
relevant consideration. Id. at 1273.

In turn, the trial court’s requirement of prejudice in its order, which was issued prior
to the Dreaded opinion, is contrary to the subsequent holding in Dreaded. Notice of an
occurrence or claim triggers the duty to defend on the part of the insured. Here, it is
undisputed that the tender of notice did not occur until 1991 even though the discovery of the
contamination occurred in 1989. Thus, the Insurance Company’s duty to defend Precision
did not begin until February 19, 1991.

Pre-Dreaded, the parties and the trial court addressed this issue in terms of prejudice
because there is Indiana precedent employing a rebuttable presumption of prejudice
formulation as to an insured’s breach of cooperation or notice clauses in an insurance policy.

See Miller v. Dilts, 463 N.E.2d 257 (Ind. 1984). However, our Supreme Court

acknowledged in Dreaded that “Indiana case law is inconclusive regarding the necessity and
function of prejudice in evaluating an insurer’s alleged failure to perform when its insured
fails to comply with a policy notice requirement.” Dreaded, 904 N.E.2d at 1271. The Court
also noted that other jurisdictions vary as to whether prejudice is relevant in determining an
insurer’s right to avoid its duty to defend when an insured omits or unreasonably delays its

notice to the insurer. Id. at 1272. Despite this general quagmire of Indiana precedent
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involving prejudice in the breach of insurance policy provisions, the Dreaded court limited its
ruling to holding that an insurer cannot be held accountable for breaching its duty to defend
until it receives notification and when an insured is in violation of providing reasonable
notice, prejudice is not a relevant factor as to the reimbursement of pre-tender costs.*

We therefore reverse the trial court’s ruling of summary judgment on the issue of pre-
tender costs.

Affirmed in part and reversed in part.

DARDEN, J., and ROBB, J., concur.

® The Indiana Supreme Court has since clarified that Morris v. Econ. Fire and Cas. Co., 848 N.E.2d 663, 666
(Ind. 2006) did not alter the holding of Miller v. Dilts, 463 N.E.2d 257 (Ind. 1984) because each case
“specifically distinguished breach of the policy provision in question in their cases from breach of a general
cooperation clause, which does require that the insurer show prejudice to defeat coverage.” See Tri-Etch v.
Cincinnati Ins. Co., --- N.E.2d ---, No. 49S02-0901-CV-8, slip op. p. 6 (Ind. July 21, 2009). However, because
the Insurance Company is only trying to avoid pre-tender costs and not attempting to defeat coverage under the
contract, the Dreaded holding is controlling.
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