Pursuant to Ind. Appellate Rule 65(D), this

Memorandum Decision shall not

regarded as precedent or cited before any
court except for the purpose of establishing
the defense of res judicata, collateral

estoppel, or the law of the case.

ATTORNEY FOR APPELLANT:

KIMBERLY A. JACKSON
Indianapolis, Indiana

8 Jul 02 2009, 9:50 am §&

xxxxxxxx

ATTORNEYS FOR APPELLEE:

GREGORY F. ZOELLER
Attorney General of Indiana

NICOLE DONGIEUX WIGGINS
Deputy Attorney General
Indianapolis, Indiana

IN THE

COURT OF APPEALS OF INDIANA

MICHAEL L. RUTLEDGE,
Appellant-Defendant,
VS.
STATE OF INDIANA,

Appellee-Plaintiff.

No. 90A02-0902-CR-00120

N N N N N N N N N

APPEAL FROM THE WELLS CIRCUIT COURT
The Honorable David L. Hanselman, Sr. Judge
Cause No. 90C01-0708-FD-00061

July 2, 2009

MEMORANDUM DECISION- NOT FOR PUBLICATION

BAKER, Chief Judge


kjones
Filed Stamp w/Date


Appellant-defendant Michael L. Rutledge appeals his conviction for Perjury, a class
D felony. Specifically, Rutledge argues that there was insufficient evidence to convict him.
Finding the evidence to be sufficient, we affirm the judgment of the trial court.

FACTS

On May 2, 2007, Rutledge was charged in Wells County with rape and criminal
deviate conduct under cause number 90C01-0705-FB-0009. At the initial hearing on May 3,
2007, the trial court issued an order containing several conditions, including “that the
Defendant have absolutely no direct or indirect contact with the alleged victim, [D.B].”
Appellant’s App. p. 38.

Rutledge was placed in the Wells County Jail following the initial hearing. The next
day, Detective Diane Betz of the Wells County Sheriff’s Department monitored Rutledge’s
telephone calls that he placed from the jail. One of these conversations was with Laken
Wafford, who, at the time, was Rutledge’s girlfriend and D.B.’s friend. During this
conversation, Detective Betz heard Rutledge make several comments to Wafford about
making contact with D.B.

At Rutledge’s June 22, 2007, bond reduction hearing, Rutledge testified under oath
that he had not attempted to have other people contact D.B. on his behalf. Based upon this
testimony and the telephone conversations that she had recorded, Detective Betz prepared a

report alleging that Rutledge had committed perjury. On August 3, 2007, Rutledge was

YInd. Code § 35-44-2-1.



charged with perjury, a class D felony.

On May 20, 2008, after a one-day jury trial, Rutledge was found guilty as charged.
OnJanuary 5, 2009, after conducting a sentencing hearing, the trial court sentenced Rutledge
to one and one-half years imprisonment. Rutledge now appeals.

DISCUSSION AND DECISION

Rutledge’s sole argument on appeal is that the evidence was insufficient to convict
him of perjury. Specifically, Rutledge argues that the State failed to prove beyond a
reasonable doubt that he made a false statement because there was no contact between
Wafford and D.B. following Rutledge’s telephone conversation with Wafford. Thus,
Rutledge argues that because the evidence does not show that he violated the trial court’s no
contact order, the evidence is insufficient to prove that he committed perjury.

In reviewing the sufficiency of the evidence, we will neither reweigh the evidence nor

judge the credibility of witnesses. Alkhalidi v. State, 753 N.E.2d 625, 627 (Ind. 2001).

Rather, this court will affirm the trial court if the probative evidence and reasonable
inferences drawn from the evidence could have allowed a reasonable trier of fact to find the
defendant guilty beyond a reasonable doubt. 1d.

Indiana Code section 35-44-2-1 provides that “[a] person who . . . makes a false,
material statement under oath or affirmation, knowing the statement to be false or not
believing it to be true . . . commits perjury, a Class D felony.” To obtain a conviction for
perjury, the prosecution must prove beyond a reasonable doubt that the defendant “(1) made a

false statement under oath (2) which statement was material to a point in the case.” Daniels
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v. State, 658 N.E.2d 121, 123 (Ind. Ct. App. 1995) (citations omitted). Confusion or

inconsistency alone is insufficient to prove perjury. Dunnuck v. State, 644 N.E.2d 1275,

1280 (Ind. Ct. Ap. 1994).
In the instant case, the prosecution argued that Rutledge committed perjury when he
testified at his bond reduction hearing as follows:

Q. And have you not through the jail attempted to have others
contact the victim on your behalf?

A. No | have not.

Q. Make telephone calls?

A. No.

Q. Your [sic] absolutely positive?
A. Yeah I’'m positive.

Q. You are aware that there are recordings at the jail or the
telephone conversations at the jail are recorded?

A. Right.
Q. You haven’t asked other people to . . .

A. People probably call on their own. There’s a girl named Lakin
[sic]. I mean that’s it but [ haven’t had nobody call.

State’s Ex. 2 p. 9. In support of this argument, the prosecution offered into evidence two of

Rutledge’s telephone calls that he had placed while in jail.? One of these conversations was

? Detective Betz downloaded eighteen of Rutledge’s telephone conversations onto a compact disc (CD), each
of which is identified by a twenty-digit number. As stated in the main text, the prosecution offered two of
these conversations into evidence as State’s Exhibit 3, and Rutledge did not offer any of them. The trial court
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between Rutledge and Wafford and the other was between Rutledge and an unidentified
female. The relevant portion of Rutledge’s conversation with Wafford was:

Rutledge: Did you talk to her?

Wafford: Who? [D.B.]?

Rutledge: Yea.

Wafford: She’s at work. She said the next break is gonna be about

9:00. She gets a half an hour. I’'m gonna go up there; she said she

would sit down and talk to me. And I’'m going, uh, try my damndest to
get her to drop the charges.

Rutledge: . . . | need these charges dropped man. | got class on
Monday, you know that.

Wafford: | know Mike, | know. I’m just, I’'m gonna see what I can do
with her. . . . I’'m gonna see what I can do down there. 1 mean, I
wouldn’t get my hopes up, just because she’s a b[**]ch, but ’'m gonna
see what | can do.

Rutledge: So what, you gonna go talk to her at 9:30?
Wafford: . .. I’m just gonna try my best to get something out of her. . .
| just want you to know that | am doing what I can.

Rutledge: Yea. Beg her man, tell her drop em’ because it wasn’t even .
..(inaudible).

admitted the two telephone conversations, and they are identified on the CD by numbers
11783244592604895160 and 11783293802604895160. During the trial, the conversations were played for the
jury but were not transcribed by a court reporter. In his Reply Brief, Rutledge claims that the State’s
“transcriptions are out of context.” Reply Br. p. 2. Consequently, “Rutledge requests that the entire
conversations be transcribed by the court reporter or that this Court simply review both telephone calls in their
entirety.” Id. This court has reviewed both telephone conversations in their entirety.
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Wafford: Yea, | know.
State’s Ex. 3, call number 11783244592604895160. During the second telephone
conversation, Rutledge inquired into the status of Wafford’s contact with D.B. Specifically,
the relevant portion of that conversation was:

Rutledge: What’s going on, you asleep?

Female: Uh, uh, just got off here oh about a half hour ago from the
hospital.

Rutledge: Oh, okay. | was calling to see if you could call Aunt Mae on
three-way and see what they found out, cause Laken supposed to talk to
old girl.?

Female: Right. On my way home, she hadn’t hear[d] from her yet, and
that was about 8:30.

Rutledge: Okay, cause | talked to Laken, yeah, she should have heard
from Laken by now.

Id. at 11783293802604895160. In addition, during Rutledge’s trial, when the prosecution
asked Wafford what she was supposed to speak to D.B about, Wafford responded, “I guess
he was just wanting me to talk to [D.B.] to see if she would change her story.” Tr. p. 53.
In light of these circumstances, we cannot conclude that there was insufficient
evidence to convict Rutledge of perjury. Indeed, the jury could reasonably infer from the
evidence that Rutledge committed perjury when he testified under oath that he had neither
attempted to have anyone contact D.B. on his behalf nor asked anyone to contact D.B. on his

behalf. Moreover, whether or not there was actual contact between D.B. and Wafford after

® Rutledge later testified that “old girl” was a reference to D.B. Tr. p. 65.
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the telephone conversation is irrelevant, inasmuch as Rutledge was tried for and convicted of
perjury, and not for violating the trial court’s no contact order. Thus, the jury did not need to
find that Wafford had had contact with D.B. for it to conclude that Rutledge had committed
perjury.

Finally, Rutledge contends that when viewed as a whole, the eighteen telephone
conversations that he had from jail show that when he asked Wafford if she had talked to
D.B., he was following up on Wafford’s earlier statement that she was going to contact D.B.
However, as Rutledge concedes, the other telephone calls were not admitted into evidence,*
and, therefore, cannot be considered with respect to his sufficiency claim. Consequently, this
argument fails, and we affirm the judgment of the trial court.

The judgment of the trial court is affirmed.

MAY, J., and BARNES, J., concur.

* As noted in footnote 3, Rutledge did not even offer any of the telephone calls into evidence.
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