Pursuant to Ind. Appellate Rule 65(D),
this Memorandum Decision shall not be
regarded as precedent or cited before any
court except for the purpose of
establishing the defense of res judicata,
collateral estoppel, or the law of the case.

ATTORNEY FOR APPELLANT:

A. FRANK GLEAVES Il
Marion County Public Defender Agency
Indianapolis, Indiana

K Jun 16 2009, 9:09 am &
% C(REK 4

of the supreme ct

xxxxxxxx

ATTORNEYS FOR APPELLEE:

GREGORY F. ZOELLER
Attorney General of Indiana

GARY DAMON SECREST
Deputy Attorney General
Indianapolis, Indiana

IN THE

COURT OF APPEALS OF INDIANA

DERRICK WHITSON,
Appellant-Defendant,
VS.
STATE OF INDIANA,

Appellee-Plaintiff.

No. 49A05-0812-CR-700

N N N N N N N N N

APPEAL FROM THE MARION SUPERIOR COURT
The Honorable Steven R. Eichholtz, Judge
Cause No. 49G23-0711-FB-252677

June 16, 2009

MEMORANDUM DECISION - NOT FOR PUBLICATION

KIRSCH, Judge


kjones
Filed Stamp w/Date


Derrick Whitson pleaded guilty to possession of cocaine* as a Class B felony and,
pursuant to his plea agreement, was sentenced to six years executed. He appeals, arguing
that his sentence was inappropriate in light of the nature of the offense and character of
the offender because his sentence was ordered to be served in the Department of
Correction and not through Community Corrections.

We affirm.

FACTS AND PROCEDURAL HISTORY

On November 27, 2007, the police were called to an apartment in Marion County
on suspicion of drug activity. When they arrived, they discovered Whitson at the location
with cocaine in his possession. The State charged Whitson with possession of cocaine as
a Class B felony because he had been within 1,000 feet of a family housing complex. On
October 21, 2008, Whitson pleaded guilty to the charge pursuant to a written plea
agreement. The plea agreement called for a sentence of six years executed with the
placement of such sentence left open to the trial court’s discretion. At Whitson’s
sentencing, the trial court sentenced him to serve his six-year executed sentence in the
Department of Correction. Whitson now appeals.

DISCUSSION AND DECISION

Appellate courts may revise a sentence after careful review of the trial court’s

decision if they conclude that the sentence is inappropriate based on the nature of the

offense and the character of the offender. Ind. Appellate Rule 7(B). Even if the trial

! See Ind. Code § 35-48-4-6.



court followed the appropriate procedure in arriving at its sentence, the appellate court
still maintains a constitutional power to revise a sentence it finds inappropriate. Hope v.
State, 834 N.E.2d 713, 718 (Ind. Ct. App. 2005). The defendant has the burden of
persuading the appellate court that his sentence is inappropriate. King v. State, 894
N.E.2d 265, 267 (Ind. Ct. App. 2008).

Whitson argues that his sentence was inappropriate in light of the nature of the
offense and his character. He specifically contends that the trial court’s determination
that he serve his sentence in the Department of Correction rather than through
Community Corrections was inappropriate. He believes that because he requested
placement in Community Corrections, had been accepted into the Community
Corrections program, and had employment available, his sentence should be revised to
allow for it to be served through the Community Corrections program.

This court has previously noted that, “it will be quite difficult for a defendant to
prevail on a claim that the placement of his sentence is inappropriate.” Id. This is
because the question under Indiana Appellate Rule 7(B) is not whether another sentence
IS more appropriate; rather, the question is whether the sentence imposed is inappropriate.
Id. at 268. A defendant challenging the placement of a sentence must convince us that
the given placement is itself inappropriate. 1d. As a practical matter, trial courts know
the feasibility of alternative placements in particular counties or communities. Id. For
example, a trial court is aware of the availability, costs, and entrance requirements of
community corrections placements in a specific locale. 1d.

Although the nature of the offense in the present case was not especially



egregious, the evidence showed that Whitson was found to be in possession of cocaine
within 1,000 feet of a family housing complex. As to Whitson’s character, the evidence
showed that he had a lengthy criminal history, multiple probation violations, and a
history of substance of abuse. Whitson’s criminal history consists of eleven prior arrests,
a juvenile adjudication, two felony convictions, and three misdemeanor convictions. His
juvenile adjudication was for burglary, which would have been a Class B felony if
committed by an adult. Whitson’s felony convictions were for carrying a handgun
without a license as a Class C felony and for attempted theft as a Class D felony. He also
had misdemeanor convictions for carrying a handgun without a license, operating a
vehicle while never obtaining a license, and resisting law enforcement. Additionally,
Whitson had previously been placed on probation four times, and had violated his
probation every time; in fact, he was on probation at the time of the instant offense.
Whitson has pointed to nothing in the record that would render his placement in the
Department of Correction to be inappropriate. We conclude that, based upon the nature
of the offense and the character of the offender, the trial court’s determination that he
should serve his six-year executed sentence in the Department of Correction and not
through Community Corrections was not inappropriate.
Affirmed.

RILEY, J., and MATHIAS, J., concur.



