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CASE SUMMARY 

 On May 29, 2006, Appellant-Plaintiff Eleanor Mitchell visited RIH Acquisitions IN, 

LLC, d/b/a Resorts East Chicago (“RIH”) with her friend Teresa Duck.  As Mitchell and 

Duck were leaving RIH, Mitchell fell and hit her right knee and elbow as she approached the 

passenger side of Duck’s vehicle, which was parked on the second floor of the RIH parking 

garage.  Mitchell claimed that a hole in the concrete caused her fall.  After her fall, Mitchell 

complained of right knee pain.  Mitchell subsequently brought suit against RIH, alleging that 

RIH violated its duty to her and, therefore, should be liable for the costs associated with the 

injury to her right knee. 

 During a jury trial on Mitchell’s claims against RIH, both Mitchell and Duck testified 

that Mitchell fell when she stepped in a hole in the parking garage.  The jury also heard 

testimony, however, from Mitchell, Mitchell’s husband, and the RIH risk manager that when 

Mitchell and her husband later returned to RIH and inspected the parking garage with the 

RIH risk manager, they did not find any holes in the concrete where Mitchell claimed to have 

fallen or evidence that any holes had been filled.  Following a jury trial, the jury determined 

that RIH was not at fault, and therefore not liable for Mitchell’s claimed injuries. Mitchell 

appeals, arguing that the jury’s verdict should be reversed as it is not supported by sufficient 

evidence.  Concluding that the jury’s verdict is supported by sufficient evidence, we affirm. 

FACTS AND PROCEDURAL HISTORY 

 On May 29, 2006, Mitchell and Duck visited RIH for the purpose of gambling in the 

casino.  Duck drove herself and Mitchell to RIH and parked her vehicle on the second floor 
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of the five-story RIH parking garage.  After gambling for approximately two hours, Mitchell 

and Duck returned to Duck’s vehicle to leave.  As Mitchell approached the passenger side of 

Duck’s vehicle, Mitchell fell and hit her right knee and elbow on the concrete.  Mitchell 

claimed that she fell after stepping in a hole in the concrete that was about the size of a man’s 

fist or a baseball.  Mitchell and Duck spoke to an RIH employee before leaving, but could not 

provide a definite location of Mitchell’s fall.   

 Nine days later, on June 7, 2006, Mitchell returned to RIH with her husband and 

spoke with RIH’s risk manager, Sebastian Puntillo.  Mitchell, her husband, and Puntillo went 

to the second floor of the garage, and Mitchell identified the exact location where she had 

fallen.  Mitchell was 100 percent certain that they were in the correct location.  There was no 

hole in the concrete at this location or evidence that a hole had been filled.  At Puntillo’s 

insistence, they went to look for holes on other floors of the parking garage and found none. 

 Following her alleged fall, Mitchell complained of right knee pain.  As a result of her 

claimed knee pain, Mitchell filed suit against RIH on or about January 28, 2008.  On January 

13, 2009, Mitchell filed her first amended complaint against RIH, alleging that RIH had 

violated the duty it owed to her and, as a result, should be liable for the costs associated with 

her knee injury.   

 On May 21, 2013, the trial court conducted a jury trial during which Mitchell and 

Duck testified that Mitchell fell after stepping in a hole in the concrete on the second floor of 

the RIH parking garage.  Mitchell, Mitchell’s husband, and Puntillo also testified that when 

Mitchell later identified the location of her fall, there was no hole in the concrete or evidence 
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that a hole had ever been filled.  Mitchell claimed that the concrete slab looked new and must 

have been replaced.  Puntillo outlined the major construction that would be necessary to 

replace the concrete slab on the second floor of the parking garage and testified that the slab 

had not been replaced since the date of Mitchell’s fall.  The jury also heard evidence that at 

the time of her fall, Mitchell suffered from a history of dizziness and vertigo and had been 

diagnosed with Meniere’s disease.1  In addition, the jury heard evidence that on the date of 

her fall, Mitchell did not appear to be taking any medication to treat her condition but began 

doing so approximately ten days later.   

 Following the conclusion of the parties’ presentation of evidence, the jury returned a 

verdict in favor or RIH, and the trial court entered judgment for RIH.  Mitchell now appeals.  

DISCUSSION AND DECISION 

“It has long been the rule of law that in determining the sufficiency of the evidence we 

review all of the evidence and in its consideration we accept as true all facts and all proper 

inferences which the jury might draw from the facts that are calculated to sustain the 

verdict.”  N.Y., C. & St. L. R. Co. v. Mercantile Nat’l Bank of Hammond, 130 Ind. App. 638, 

652, 165 N.E.2d 382, 389 (1960); see also Midwest Oil Co. v. Storey, 134 Ind. App. 137, 

150, 178 N.E.2d 468, 474 (1961).  “This court does not concern itself with conflicts in the 

evidence or the credibility of the witnesses.”  Bank of Hammond, 130 Ind. App. at 652, 165 

N.E.2d at 389; see also Storey, 134 Ind. App. at 150, 178 N.E.2d at 474.  When the 

sufficiency of the evidence is questioned on appeal, “we do not weigh the evidence, but we 

                                              
1  Meniere’s disease is increased pressure in the inner ear that can cause balance issues and hearing 

loss.  
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examine the record to see if there is any evidence, or any reasonable or logical inference 

which may be drawn from the evidence, which if believed by the jury would sustain the 

verdict.”  Bank of Hammond, 130 Ind. App. at 652, 165 N.E.2d at 390 (citing Butterfield v. 

Trittipo, 67 Ind. 338, 342 (1897); Ind. Ins. Co. v. Handlon, 216 Ind. 442, 446, 24 N.E.2d 

1003, 1005 (1940)). 

 In the instant matter, the jury heard testimony that on May 29, 2006, Mitchell fell 

when she stepped in a hole in the concrete that was about the size of a man’s fist or a 

baseball. The jury also heard testimony that when Mitchell later went with her husband and 

Puntillo to the spot where she was 100 percent positive that she fell, there was no hole and no 

evidence that a hole had been filled.  Mitchell claimed that this was because the concrete slab 

appeared to be new.  Puntillo outlined the major construction that would be necessary to 

replace the concrete slab and testified that the concrete slab had not been replaced since May 

29, 2006.  In addition, the jury heard evidence that prior to May 29, 2006, Mitchell suffered 

from dizziness and vertigo and had been diagnosed with Meniere’s disease.  These conditions 

appeared to be untreated on May 29, 2006.   

Upon review, we conclude that the above-stated facts are sufficient to support the 

jury’s determination that RIH was not responsible for Mitchell’s fall and therefore should not 

be held liable for the costs associated with her claimed injury.  Mitchell’s claims on appeal 

essentially amount to a request for this court to reweigh the evidence, which we will not do.  

See Bank of Hammond, 130 Ind. App. at 652, 165 N.E.2d at 390; Handlon, 216 Ind. at 446, 

24 N.E. 2d at 1005; Butterfield, 67 Ind. at 342.  As such, we affirm the judgment of the trial 
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court. 

 The judgment of the trial court is affirmed. 

MATHIAS, J., and PYLE, J., concur.  

 


