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PER CURIAM. This case appears to have been iried by the

circuit court under a written stipulation of the parties waiving a
jury, pursuant to sections 649 and 700 of the Revised Statutes.
The circuit court made and filed a special finding of the facts, and 7
ordered a judgment to be entered against the plaintiff in error, who
was also the plaintiff in the trial court. An inspection of the
special finding of facts, as contained in the record, discloses to this -
court that the facts found are insufficient to sustain the judgment
The -circuit court first found the existence of certain facts which
clearly entitled the plaintiff to a judgment, and thereafter found
that the plaintiff’s right of action was barred on the ground of -
laches. But no facts were found by the circuit court which are
sufficient to support the comclusion that the plaintiffs right of
action was barred by laches. For these reasons the judgment of
the circuit court is reversed, and the cause is remanded, with diree
tions to award a new trial.

zion, the court has given this motion very careful examination, and
iltesa(é]cl)es fm_conc}ﬁgo?s with doubt. It is, however, satisfied that by
conclusions 1t is less likely to do substantial injusfi
a different result. ) ostice than by
L tTl?efonly portion of the pleadings which it is essential to set out
8 the following extract from one count in the declaration, the other
ounts being for present purposes substantially the game:
““And the plajntiff says that on or about the 10th
Il E5 day of Qctober, A. D,
%gj Was president of the Woman Suffrage Association, of and for the ]s?ta%t? Qf;?f
A ._an_a. and interested ac1;1ve1y therein, and also connected with the Women's
ristian Temperance Union, of and for the United States of America, and

terested actively therein, and espeoi i i i
. pecially in the consideration and it
1 the effect upon working people of the use of aleohol and intoxicatir?g.:fp dorsiﬁ}gstz

and reputed generally to De interested in the said
S woman suffrage
causes, and was known publicly as a speaker therein; anLEl,

GOUGAR v. MORSE. . o or about the said 10th day of October, slie also wds nnd had Deen en.

(Circuit Coumrt, D. Massachusetts. March 21, 1893.) lgaged and employed in the said district of Massachusetts in the makine of
No. 250 Tl addresses relative to and in advoeacy of the platforms and principles

L 0 5F the Prohibition party of the Ubited States and of the epmaton

1. New TRIAL—AMBIGUOUs CHARGE T0 JURY.
I an action for libel, for words alleged to have been spoken of the plain

tiff as a public speaker, the evidence upon all the isstes which plaintiff,
on the motion for new trial, claimed to have been essential to the cage
was such as to require a verdiet for the plaintiff. The declaration co
tained an allegation which, plaintiff maintajns, bore only on the questio,
of damages, but which, defendant claims, raised an essential issue In the
case itself. Evidence both in support and denial of such allezation was in
troduced. In its charge the court used language which might be com
strued as an instruction to the jury that the plaintif? must prove this alles
gation as & part of lier case, but which was so far ambiguous as to mislead
the plaintifi (under the impression that the court did not imtend to giv
such instruction) into omitting to except to the charge. The jury zave a
verdiet for the defendant Held, that the verdiet should be set aside, an
a new trial granted.

2. Banmr—DIscrETION IN IMPosiNe TxRMS.

It is the ordinary common-law right of a suitor whe has suffered from 3

mistrial to enjoy & new trial (including the assessment of damages by
Jury), without conditions; and though there are cases where that which
is erroneous may be severed, and the new trial limited or conditioned
cordingly, or where terms aflixed to the granting of a new trial are clearly}
within the line of the legal rights of the parties, judicial discretion should
rarely go beyond these limits in imposing terms upon the granting of 8
new trial

This was an action by Helen M. Gougar against Elijah A. Mor
Defendant obtained a verdict, and plaintiff now moves for a ne
trial. i

Harvey N. Shepard, for plaintiff.

George D. Robinson and Henry F. Buswell, for defendant

omi.nate_d thereby; and the defendant, on or sbout the saj )
ctober, 1nf.endmg to acecuse, and accusing, the plaintiff ofefala;élho%a(:itha.nc}ia{niosf
%re_stintat}on in her pu_blic addresses as aforesaid, and of insincerity therein,
Intending and seeking to defame the plaintiff, to blacken her reputation

r hurt her as an officer aforesaid and as g, Dublic speaker and as a wonn,

nd to render her infa.pnpus, odious, and ridiculous, and to expose her to
atred, con_tem_pt, and ridicule, wrote and sent to Arthur B, Pierce, of Attle
fio, rﬁ; g:.li c};;ﬁmgfaﬂlﬁttell" 3 colg whereof, marked ‘A.’ is annexed hereto,
) 1s declarvation i nta i ing
ords: [Here ook, fat e libel.j'l"wmdl letter contains the following

& The plaintiff, while introducing her evidence in chief d with-
out waiting to rebut- the defendant’s case, asked a Witnésgn whet}fgr
q:x.lew the reputation of the plaintiff as a public advocate of pro-
. This was admitted as merely preliminary. Next; she
ed him what in October, 1892, was her reputation as a public
vocate of prohibition in Massachusetts, This was objected to
the defendant, on the ground that there was no allegation tcuch-
g the character of her reputation in that particular; that the
gillegation was merely that she was known publicly, without any-
poing to the effect that she was known favorably or otherwise.
fhereupon, after some consideration, plaintiff was allowed to amend
jier declaration by inserting, after the words “and was known pub-

Y as a speaker therein,” the words “and was of good and favora-
reputation as such public speaker.” Thereupon, after- the
endn:_lent, plaintiff’s counsel put the following ques,tion to the
0 ;1%:31_53: “In the month of October, 1892, just previous to the
PUTNAM, Circuit Judge. This is a-su.it for ]i_bel. There w ablic speaﬁeﬁoﬁﬁglgbﬁﬂ'isﬁgeafg 11;2(;11:11121]:1 g;fﬂ%&frs o rougar as a
a verdict for the defendant, and the plaintiff, within the time fix The defendant continued his obj int et e eoud
therefor by the rules, filed a motion for a new trial, for the allegedi itted the question, and it was answergd']zg fg?l’o‘;ggc %es]ggﬁf;
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say very good.” As the result of the opening of this topic by the
plaintiff, further evidence of a like character was put into the case
by her, and the defendant met it, or endeavored to meet it, by evi-
dence showing his view of the plaintiff’s reputation, which evi-
dence on his part the following, from his own testimony, fairly
characterizes: ’

“Her reputation as a speaker is that she is a speaker of ability and re-
markable command of language, and a very sharp, personal, bitter, and vin-
dictive public spealker.” .

4 careful examination of the record fails to show that the court
considered definitely whether this amendment and the evidence re-
ferred to related to the cause of action, and were essential to it,
or concerned only the question of damages. This latter question
the plaintiff was, of course, entitled to open in this way at the out-
set of her case, if she saw fit so to do and the court saw no reason
to the contrary, without waiting to reply to the defendant’s case.

Neither does it appear satisfactorily to which of these topics the -

plaintiff regarded the amendment and the evidence to relate. In-
deed, she was not requested to elect, and, perhaps, could not have
been required to elect, in reference thereto, at that stage of the
case; but she was permitted to put in the amendment and proofs,
and draw such advantage from them as she might draw in any
direction according to subsequent developments.

The only alleged libelous expression which the court allowed to
go to the jury was the following: “She [that is, the plaintiff] is a
soldier of fortune, who works for the side that pays the best.” Touch-
ing that, the court in substance said, with the explanations we
will give further on, that it involved a charge of insincerity, and
that, for a person who undertakes to instruct and persnade the
public, sincerity of character and a reputation for such sincerity
are ordinarily of very great value. The court further said every
charge of insincerity is not libelous, and that, if libelous in this
case, it was because it was made against a person occupying the
position and doing the work which the plaintiff clajims she was
doing. As illustrating this, the court referred to Com. v. Wright,
1 Cush. 46, where it was held that it is libelous to publish of one
in his capacity of a juror that he in such capacity agreed with an-
other juror to stake the decision of the amount of damages to be
given in a cause then under their consideration, upon a game of
checkers. The court observed that, in the case cited, this was li-
belous, because it was spoken of a juror in his capacity as such;
and that, on like principles, in the case on trial the expression stat-
ed was libelous, if at all, because it referred to the plaintiff as a
public speaker. To make plain, an examination of the record
shows the basis on which the court proceeded was that these words

would not have been libelous if they had referred to the plaintiff .

wmerely as a private individnal. Therefore, according to the views
of the court by which the trial was governed, it was necessary to
the plaintiff’s case to prove, as a matter of fact, that she was 3 public
speaker, as alleged, and that these words referred to her in her
capacity as such.
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On this motion for a new trial, a question has aris
counsel whether it was also ruled the?t it was 1:1ecess:n('331r1 tlz)egﬁg:'g
as a part of the plaintiff’s principal case, and not merely with ref-
erence to an enhancement of damages, that her reputation as such
public speaker was such as was alleged in the amendment which
the plaintiff made. Tt is clear, as already stated, that, at the time
the amendmez_:t was ofered, this precise question was not brought
to the attention of the court, and was not specifically ruled En'
and it is also clear that the amendment was pertinent with refer.
ence to the matter of the enhancement of damages, if not necessary
with reference to the plaintifi’s principal case. The court regrets,

however, to find, on a re-examination of the charge, that the earlier

otherwise might have taken.

It cannot be doubted that the expression which th d
to go to the jury as actionable was Is)o plain and una.rneb(;?rllllf)izsﬂigﬁz
common understanding that, the conditions referred to being satis-
ﬁf:t_i, the question whether it was libelous or not was for theb court.
It is not necessary to cite authorities to any extent on this proposi:
tlon,_ and the cou?t only refers, therefore, to Morgan v. Halberstadt
(decided by the circuit court of appeals for the Second circuit) 9‘ C
C. A 147,60 Fed. 592, and .to the exceedinn inion of

the lack of actual malice on the part of the defendant i

; » of g
?n his part, and that the matter was of public interest, a,nogdt}i?elrt;
1ore privileged; and it also supports the proposition that the law
ooks, not at What.was intended to be charged, but at what was in
faet written, It_ is also not necessary to cite authorities on the
proposition that, if the conditions referred to were satisfied, the ex-
pression is libelous. But Post Pub. Co. v. Hallam, ubi supr;l is Si;.'l-
gularly in point. There the defendant below chsirved the x;laintiff
below with Sselling his influence in a political convenbtion. i
beld to be libelous Per se, and, on the question of privilege, the court
cited and approved the expressions of Lord Herschell in
Shepstone, 11 App. Cas. 187, as follows:

“There is no doubt that the i
public acts o
made the subject of fair comment or criticism, no
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i i i tending to show that
insi ty, although he did offer evidence ¢ how Thn
gfel}li'illlalﬁfﬁign as such was of the _character des?rlbed Igaﬁl:; lerlhjcﬁ
exiract we have made from his evidence. There Wdz;,so e a0
came into the case in one way:c a.u]tli a.n&t{:fl%h Eeglail;l?tiﬁ’s T e
't this evidence, but also to show s '
:.gpsf) %E:lecicl spealker w,ere.in fact sharp, personal, and bitter.

At the close of the charge, in reply to a question by a juryman,

the court said as follows: N —
i was
“You understand from my charge that if you find that the plaintiff

y it she was, and if the
Zag i eaker, as she says in her writ s v ] A
?&%ﬁe?\?ﬁ?&allﬁﬁiﬁezﬁ to you again, related to ber as a public speaker, then

i i ' -ho works for the side
i H t is, ‘she is.a soldier of fortune, w "  for the sid
ge{ a;e smtalileoggét‘shaif you find she was engag:ed as -aL_ pulﬂllcnsxiosil:;&l;‘.ugf ;03
sa;s I,algrcl those words related to her as a public spealrer, e
»
they are libelous.”

i t or condition re-
ill be observed that this left out an elemen conditior
qu:Ilgi:gﬂ that the jury should ﬁndtis esisgn?i%{stg rtnltla; gﬁgﬁgﬁ SIEL‘:‘]\lriSl?
of action the matter covered by the plain ] dmen It wil
i L i ast expression to the jury on 1
also be noticed that this was the las ) ary on this
topi i the court instructe jury
topic. With reference to damage_s,l D O I at the plaintit
.that there was no e)u_dence of specia . thzt ?'_he e e Ot S
had lost or suffered in her occupation; B de o O e
injury to her sensibilities and reputation;
e N e o aneh i ideration of the injury to the
was entitled to such special consi T e Lo
that she valued and cheri
former as came from the fact Al A et bor
jon as'a public speaker; but that, in fus :
zgpnlslfl?i?i%es andpreputation, the jury should take them ﬂius: t?:i ];ct];g
were presented to them at the trial. Beyond this, the ntion
f the jury was not called by the court to the fqvorabl_e or u%:x -
gble c]iftracter of her reputation, ordto ‘g]&e pon\:::si;ﬂ‘};erﬁaireeix
rai t and evidence X
thereto raised by the amendmen 1 o s e
i ; t for a more specific ruling in €
platned; A o by nith t The jury were not told in terms
ulars was made by either party. e O ~blic sposker
if they hat the plaintiff was engaged as a p T
E];aglllfeyggyafggn&;tathe Wgrds cited related to her as such public
D 3

i intiff; but, as the
1d return a verdict for the plaintiff;
Speakiz’oghgesggrudict for the defendant was clearly erroneous, atlilld
cﬁse lsd he TSet agide, unless the third condition fairly c?me mt?: 'af
iag: ag is claimed by the defendant 011__1h t?shmot;gnafglll baii]:z;eall‘:er.
r o doubt, on the evidence, that she was a pu ,
::l e;ﬁ;gg n‘m her éeclaration, and was pubhgly L.nowt% a_su su(;];:
There was also no doubt that the Wordt[s‘hsuzfmﬂ:te]_c:lf E(IJI o fh?a slt;ytwo
T as such public spealer. erefore, y
feuggd:c)c;lsh %.agsbeen igvolved, the language cited was lab%cloustz ?](1)5
c?‘?ﬁlemed nor justified; and it was undoubtedly til]f fu yn c?minal
5 tc? return a verdict for the plaintiff, even though for ominal
Jcl‘gnylawe's and the court might well have expressly instructe e
=] H

so0 to do.

i i hat the court, in its
dy said, the defendant c}sums t_ > cou , ifs
thl'Eé a;:ézeil y1D:hi1'd condition essential to the lglalntlff’g Pm??cb
;;1? cta'ls’e- namely, that the allegation of the plaintiff’s amendmen
-}

; dence, and also in view of the public
volved in a new trial, which appeal to
but the court is satisfied that it cannot lawfully do so.
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the effect that she was of good and favorable reputation as a public
speaker should also be established. If the court had clearly so
ruled, and thus clearly furnished the plaintiff ground for an excep-
tion to such ruling, the court has no doubt that it would be beyond
-its power to disturb this verdict; as the evidence on this proposi-
tion was of such character, pro and con, as undoubtedly to leave the
case in this particular to the judgment of the jury as the ultimate
arbiter. But while there are some things in the early part of the
-charge which apparently justify this proposition, and, as already

gaid, lead to misapprehension, yet the court is not satisfied that the

charge as a whole fairly bears that construction. The court need

not, however, follow this further, because, if it does bear that con-
struction, the pldintiff was, nevertheless, fairly led to assume other-
wise, and especially to assume that the early parts of the charge
were superseded by the closing remarks to the jury, already cited.
For the court to hold now that any rule other than that given in
its closing remarks was intended by it or given by it would operate
unjustly, in connection with an excusable misunderstanding on the
part of the plaintiff, to deprive her of exceptions which she might
have taken, if she had conceived the rulings of the court to have
been as now claimed by the defendant. One of two propositions
Seems clear. Either the court must be held to its closing remarks,
in which case the verdict of the jury was clearly against the instrue-
tions, or there is an Inconsistency between the various parts of the
charge which obviously tended to mislead the plaintff. Xn either
event-the plaintiff has been injured. Therefore, the court is con-
strained to stand by its closing instructions, and to hold that, in ac-
cordance with them, the jury should have returned a verdict for the

plaintiff, and that its verdict for the defendant was a mistaken and
erroneous one; not only against the evidence, but against the law
as given at the trial, an

d as required to be applied to the undoubted
facts of the case. In coming to this conclusion, the court feels that
the error arose more from its own failure to give positive instrue-
tions with reference to the results of the complicated rules of law
touching actions of libel, applicable to the case at bar, than from
any purposed inattention of the jury. The court has not found
it necessary to determine what is the true principle of law in the
particular in dispute, because, on reflection, the court perceives that
it must, for the purposes of this motion, stand on what was in fact
ruled at the trial, or that it will deprive plaintiff of exceptions to
which she would otherwise have been justly entitled.

It was suggested at the hearing of this motion, and is now claimed
by the defendant, that as the damages must in any event be nominal,
or at least very small, the court would be justified in imposing on
plaintiff the terms of an option on the part of defendant to consent
to a judgment for a nominal or small amount, to be fixed by the
court There are many reasoms, in view of the state of the evi-
and private expenditures in-
the court to take this view;
‘Within

two or three days after the date of the alleged libel, the defendant
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gave a very wide publication to what was claimed in defemse to
have been a retraction. In view of the fact that the law is that
there could be but one assessment of damages, to cover both the
past and the future, and that the jury may find that the injury aris-
ing from a specific libel is continuing, it seemed to the court proper
to allow the retraction to go to the jury, for it to determine whether
or not it operated to dirnipish the continuing injury, to stay it en-
tirely, or perhaps to enhance it. While the alleged retraction did

not in terms directly traverse the alleged libel, as it might have .

done if drawn under legal advice, yet there was much in the methed
of its publication on which to base arguments in behalf of the de-
fense that it might well have been accepted by the plaintiff; and
there was some evidence to support the claim that it had in fact
been so accepted. For this snd other reasons shown in the case,
it is apparent that, if the verdict had been for a nominal or small
amount, it would have been beyond the just power of the court to
interfere with it; and this fact is now pressed on us as a-ground for
‘refusing a new trial, except subject to the terms named. But, in
cases of this character, damages—within, of course, certain extreme
limits—are so far outside any rules of admeasurement which the
court possesses that the right to have them determined by a jury
is a fundamental one at common law. There are, of course, cases
where, on granting a new trial, that which is erroneous may be
severed, and the new trial limited or conditioned accordingly; and
there are also cases where terms affixed to the granting of a new
trial are clearly within the line of the legal rights of the parties.
But beyond this judicial discretion in this direction should rarely
go. It is the ordinary common-law right of a suitor who has suf-
fered from a mistrial to enjoy a new trial without conditions; and
for the court to impose terms, unless in exceptional cases, iIs less
like administering the law than it is like involving the injured party
in a legal trap, and refusing him permission to esape except under a
penalty. Among the great number of cases in which new trials have
been granted, precedents can, perhaps, be found for snstaining the
exercise of judicial discretion to the extent of giving the defendant
an option in the case at bar; but the court, in the absence of a prece-
dent which directly controls it, considers it its duty to maintain the
legal rights of parties according to the common law, with only such
exceptions in the application of judicial discretion as are sustained
by wellsettled practice. The plaintiff’s right to a legal verdict in-
volved an assessment of damages by the jury; and as, by reason of
an erroneous trial, her constitutional privilege to have such an
assessment has not been realized, the court feels compelled to
secure it to her.
The verdict is set aside, and a new trial granted.

A
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ATCHISON, T. & 8. F. R. GO, v. CAMERON.

(Clrcuit Cowt of Appeals, Bighth Cireuit. February 23, 1895.)

No. 404

1. Canrizrs—Duyry To STOF A
: T STATION—STATEMENTS o T
Statements of a ticket agent that a certain train stotﬁlff; ﬁGgNgérmin

:‘f?&ogl Zvi;;ﬂh;df 21% f:?{ie}i,o{;g ;o;nlgan}il only when made coltemporaneously
ot w y
uot referred to at the time the ticket Wi.]:s g?ge several weeks before, and

A Snégrlgxnmn OerrcATIONS.
) € DY 2 carrier of a ticket to a station on 4 connecti i
L carr ( ecting L
;Itlzlllt):%tl)?ad ;]'JIEJUJ?[F?? ﬁﬁtbﬂle train for‘ which it is sold shga;.llmseto‘geﬁesﬂ;?c
Stations gop ootk tra.ius.e reachbed without change of cars, or walting at

In Error to the United States Court i i i
2 ’ rt in the Indian Territory.
Action by Nannie Cameron against the Atchison, Topeliza. &

Santa Fe Rail inti
Dt oere ilroad Co_mpany. Judgment for plaintiff. Defendant

" .
errog.nry E. Asp (John W, Shartel, on the brief), for plaintiff in

W. O. Davis, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit

‘THAYER, Clrcuit_Judge. Namnie Cameron, the defendant in
gr%r, brought an action against the Atchison, Topeka & Santa Fe
] alJ.c hroad O_ompany,_ the plaintiff in error, in the United States court
in the ¥nd1an.Terr)1tory, to recover damages for its failure to stop
01_1e._0f its trains, on which she was a Passenger, at Moore, a smail
statlpn on its road in the territory of Oklahoma. She rec’o.vered a
verdict, and the case comes to this court on a writ of error sued
out b_y the defendant railroad company. In her complaint the
plaintiff below averred that on J une 4, 1891, she purchased from the
agent of the G1_11f, Colorado & Santa Fe Railway Company at Gaines-
ville, Te_x., a ticket entitling her to transportation from that point
otn the Iine of the Gulf, Colorado & Santa Fe Railway Compag to
Mo_ore, a station on the line of the Atchison, Topeka & SautayFe
Rz}llr_qad Ooxi;pa*ny in Oklahoma territory; “that before purchasing
sa1c,1 ticket o * Dlaintiff caused inquiry to be made of defenda-
ant’s agent at said Gainesville concerning the said train, and was
assured and informed by said ticket agent that said train was 2
tl_lrough train from Gainesville to Moore, and that the same would
stop at Moo're, and that she would have a continuous Passage there-
on from Gainesville to Moore without change of cars, and C'plaintiff
fclrot kn%“il_ng of any rule or regulation of the defendant to the con.
thi?’ he leved said statements, and took pbassage on said train;”
mc she was s_ubsequently compelied to leave said train at No,r-
Stgn, a point nine miles south of Moore, because the train did not

p at MooFe, and that her health was impaired by leaving the
train in a rain storm, and that she was also subjected to congider-
able expense, Inconvenience, and delay. The faots disclosed b.y

Judges.



