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large printed pages, was followed by the court in the
order in which the points were presented. As each
point was reached and considered, it was found that
the appellee’s brief presented the answer in a different
order to that adopted by appellant, so that to get any
benefit from appellee’s brief, consisting of about 70
large printed pages, it was necessary to look over
almost the whole of that brief once for every point de-
cided. So that it became more diffcult frequently to
find what appellee had to say upon the point and its
authorities than to go to the books and look them up
ourselves.

Finding no available error in any of the points made
for reversal, the judgment is affirmed.

GOUGAR v. TIMBERLAKE ET AL.
[Mo. 17,760. TFiled Feb. 24, 1897. Rehearing denjed May 21, 1897.]

ELECTIONS.— Woman Suffrage.— Constitutional I.aw.—The provi-
sion of article 2, section 2, of the state constitution that “in all
elections not otherwise provided for by this constitution, every male
citizen of the United States of the age of tsvanty-ome yeaxrs and up-
ward * % ¥ ghall be entitled to vote,” is not a grant which
merely limits or restricts the right to vote, butis a political privilege
expressly granted to the class of persons therein specified, and
which does not exist except as it is given by the constitution and
written laws of the State. pp. 39, 40. .

Same.—Suffrage. —Constitutional Law.—The right of suffrage is no
given by the federal constitution but by the State. p. 47.

Same.—Woman Suffrage.—Constitutional Law.—The general rule of
construction, that which is expressed makes that which is silent
cease, applies to article 2, section 2, of the state constitution, which
gives to male citizens in express terms the right to vote. . 48.

From the Tippecanoe Superior Court. Affirmed.

H. B. Sayler, 8. M. Sayler, J. M. Sayler, Helen M.
Gougar and John D. Gougar, for appellant.
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4. A. Rice and W. S. Potter, for appellees.

-~ HACKNEY, J.—The question in this case is, have
women, under existing laws in this State, the privi-
- lege of suffrage, or is sex a qualification upon the right
to vote for public officers?

- The constitution of this State,article 2,section 2,pro-
vides that, “In all elections not otherwise provided for
" by this Constitution, every male citizen of the United
States, of the age of twenty-one years and upward,”
“ete., “shall be entitled to vote,” ete. The statute as
to the qualification of electors, section 6192, Burns’ R.
8. 1894, is substantially in the language of the consti-
“tution cited. It will be observed that the language
-employed grants to males the right to vote, and that
it does not expressly negative the privilege to female
citizens.

In this respect our constitution is like that of every
“state in the Union, and proceeds upon the assump-
- tion that the privilege of voting is not an inherent or
natural right, existing in the absence of constitu-
_tional and legislative grant and to be limited or re-
stricted only by constitutional or legislative provision..
If this assumption is correct, and there is no right of
_suffrage except as it is given by the constitution and
“written laws, we have reached the solution of the ques-
tion at issue. Back of the constitution, and resting
with those having the power to make and unmake con-
-stitutions, is the fountain and source of all power.
From that source we receive such political rights as
‘we possess, and our concurrence in the constitution
is our consent to such an abridgment of our natural
rights as that sacred instrument may contain. If suf-
-frage is a natural right, it is not abridged as to-any
‘citizen on account of sex, but if it is a.political privi-
‘lege it is held only by those to }v_hlom it is granted.
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That it is a political privilege and not a natural right
has been affirmed, not only in this assumption of the
framers of every constitution in the land, but it has
been declared by all authority and precedent without
exception. _

Judge Cooley, in his Principles of Constitutional
Law, p. 248, declares that “participation in the suf-
frage is not of right, but it is granted by the state on
a consideration of what is most for the interest of the
state. Nevertheless, the grant makes it a legal right
until it is recalled, and it is protected by the law as
property is.” Again he says, p. 259, “During the last
quarter of a century, while the agitation for an en-
largement of civil rights has been violent, sentiment
has had a great and extraordinary influence on public
affairs in America. It has much affected the discus-
sion of political privileges, and considerable numbers
have insisted thatsuffrage was a natural right, cor-
responding to the right to life and liberty, and equally
unlimited. Unless such a doctrine is susceptible of
being given practical effect, it must be utterly with-

out substance; and so the courts have pronounced it.”

One of the reasons for this conclusion, said by the dis-
tinguished jurist to be insurmountable, is, that “suf-
frage cannot be the natural right of the individual,
because it does not exist for the benefit of the individ-
val, but for the benefit of the state itself. Suffrage is
participation in the government: in a representative
country it is taking part in the choice of officers, or in
the decision of public questions. * * * The pur-
pose is therefore public and general, not private and
individual. * * * Suffrage must come to the indi-
vidual, not as a right, but as a regulation which the
state establishes as a means of perpetuating its own
existence, and of insuring the people' the blessings
it was intended to secure.” Id. p. 260. See to the
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Same effect, Cooley’s Const. Lim. (6th ed.), p. 752;
Story on the Constitution (5th ed.), ch. 9, sections,
577-584; Black’s Constitutional Law, p. 466; 2 Buroess
Political Science, p. 110; Minor v. H. appersett, 21 Vﬁ?all.
(U. 8.) 162; Anderson v. Baker, 23 Md. 931; 2 Lieber's
Miscellaneous Writings, pp. 204, 205; Bloomer v. Todd,
3 Wash. T. 599, 19 Pac. 135 s Morris v. Powell, 125 Indi
281; 2 Bryee’s Am. Com., p. 437. - :
Black, supra, says: “It has sometimes been con-
tt_anded that the right to take part in the administra-
tion of government or in the choice of those who are
jco make and execute the laws, by means of the ballot
1s a natural right, standing in the same category witl;
Fhe rights of life, liberty, and broperty. * * = Pyt
It remains not less true that the right of suffrage is not
a natural right, but a political right; not a personal
right, but a civil right. It does not owe its existence
to the mere fact of the personality of the individual
but to the constitution of civil government. Nor is it,:
€ven a necessary attribute of citizenship. These prin-
m_ples are established by the following considerations.
 First, the exercise of an absolutely universal suffrace
- would imperil the very continuance of the gover?l-
ment. Second, the right of suffrage does not exist for
the benefit of the individual, but for the benefit of the
state itself. Third, there have been restrictions upon
- the suffrage in al] democratic or republican sovern-
ments known to history, even the most free.” ©
After presenting some of the reasons for and against
& more universal suffrage, Mr. Justice Story, s:ction
. 581, supra, says: “Without laying any stress upon
. this theoretical reasoning, which is brought before the -
reader, not so much because it solves all doubts and
objections, as because it Presents a view of the serious
fh‘fﬁculties attendant upon the assumption of an orie-
~inal and unalienable right of suffrage, ag originati;g

;
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in natural law, and independent of civil law, it may
be proper to state that every civilized society has uni-
formly fixed, modified, and regulated the right of suf-
frage for itself, according to its own free will and
pleasure.” Again M says, in concluding section 582,
“So that we have the most abundant proofs that
among a free and enlightened people, convened fur the
purpose of establishing their own forms of govern-
ment and the rights of their own voters, the question
as to the due regulation of the qualifications has been
deemed a matter of mere state policy, and varied to
meet the wants, to suit the prejudices, and to foster
the interest of the majority. An absolute, indefea-
sible right to elect or be elected seems never to have
been asserted on one side or denied on the other; but
the subject has been freely canvassed as one of mere
c¢ivil polity, to be arranged upon such a basis ag the
majority may deem expedient with reference to the
moral, physical, and intellectual condition of the par-
ticular state.”

Dr. Lieber says, supre, “The adoption of universal
suffirage has led many persons to the belief and broad
assertion that the right of voting is a natural right,
and if it is a natural right, it ought, as a matter of
course, to be extended to women; while, on the qther
hand, many persons seem to profess that no qualifica-
tion whatever * * * should be demanded as a re-
quisite for the right of voting. All these are erro-
neous conceptions. ®* * * But how can so spe-
cial a right as that of voting for a representative
be a natural right, when the representative govern-
ment itself is something that does not spring directly
from the nature of man, however natural it may be in
another sense of the word—that is to say, consistent
with the progress of civilization? Tt is the latest and
highest of all civilized governments; but where was
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the natural right of suffrage under the patriarchal
government—in the Mosaic commonwealth, founded
on a hereditary and priestly nobility; where in the
Asgiatic despotism-—types of government necessary in
their season—swhen nothing and nobody was voted
for? * * * mhe Tepresentative system is the only
means of protecting individual liberty, and preventing
democratic despotism. The right of suffrage, there-
fore, is a noble right, or ought to be so; but it is not a
natural right. It is a political right, to which Provi-
dence has led man in the progressive course of
history.” ‘

In Morris v. Powell, 125 Ind. 281, 315, this court
said: “It is because this right of suffrage is a political
right, abiding in the fountain of power, that the leg-
islature cannot lay so much as a finger upon it, except
when expressly authorized by the organic law, and for
this reason it is that the legislature canuot make a
classification of its own, no matter whether there is
OT is not equality. Tt is because the right of suffrage
is a political right, as has been decided by the Su-
preme Court of the United States, and by other courts,
that the provisions of the Constitution respecting the
bestowal of special privileges and immunities have no
application to legislation upon the subject.”

Our constitution sought to.establish a representa-
tive government, a government wherein only limited
numbers express the will of all the people; and it was
declared that those to represent the whole number
should be males, possessing the qualifications enu-

merated. The government thus established is but the

agent or trustee of the State, the people; and it has de-
rived its authority through the constitution. In form-
ing this government the peoplé declared that their
authority should be exercised by and at the command
of males of a designated class. That the exercise of

F;.
/
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such authority may be entrusted to enlarged classes
with fewer restrictions, there is and can be no doubt;
but to do so is with those who gave the authority, the
people; and it is no more within the power of the
judicial or the legislative branch of the government
to modify the will of the people as expressed in the
constitution, than it is #r the agent, in any case, to
stand above the prineipal in authority.

As said in Morris v. Powell, supre, “The right of suf-
frage is one for the consideration of the people in their
capacity as creators of constitutions, and is never one
for the consideration of the legislature,” and we may
add, of the courts, “except in so far as the constitution
authorizes a regulation of its mode of exercise. The
people create, define, and limit their own right to
vote.”

Those of us who have come into the State since the
adoption of the constitution, and those who did not

- vote for its adoption, as well as those who may have

voted against its adoption, are alike bound by its pro-
visions, and we can exercise no political or govern-

'mental right or privilege which is not given by it.

Such privilege as that of suffrage was not given to
women; and if it only exists by grant, as we have
shown, it must be admitred that those to whom it was
given may exercise it as the agents of the State, the
whole people, males and females, not possessing it.
If an agency exists which is contrary to our ideas of
advancing civilization and the highest sense of liberty,
our privilege is to change it, but only through the au-
thority of the principal, the State.

That the privilege of voting does not exist in the ab-
sence of grants from the people or their authorized
representatives, is consistent with the decisions which
declare that legislatures may not abridge the privi-
lege as declared in the constitutions by adding restric-
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tions or limitations not therein defined. Green v. Shum-
way, 39 N. Y. 418; McCafferty v. Guger, 59 Pa. St.
109; People v. Oanaday, 73 N. C. 198; Monroe v.
C’ollzns 17 Ohio St. 665; Rison v. Farr, 24 Ark. 161;

'Ra,ndolph v. Good, 3 W Va. 551; Brown v. Grover

6 Bush 1; State v. Williams, 5 Wis. 308; Statev. Baker
33 Wis. 71 Davies v. McKeeby, 5 Nev. 369; Clayton v.
Harris, T Nev 64; Cooley’s Con. Lim. (6th ed ), p- 753;
Black on Const. LaW, P. 471; Morris v. Powell, 125 Ind
281; Quinn v. State, 35 Ind. 485. See, also, Feibleman v.
State 98 Ind. 516, where the same principle is ad-
hered to.

Giving full force to the decisions of this court just
cited, there 1s no escape from the conclusion that sex is
one of the qualifications, under our constitution, upon
the privilege of suflrage. It was held in Mforris v.
Powell,and Quinn v. State that the qualifications speci-
fied in the comstitution could not be enlarged or
diminished, and in the former it was particularly
pointed out that sex was a qualification. Not only do
authority and the assumption by all of the states, in
the form of their grants of suffrage, establish the the-
ory that the privilege exists only with those to whom
it is expressly given, but it is supported by the fact
that if it should be held that females were not denied
the privilege, there would be an entire absence of re-
striction upon the privilege as to them. Age, resi-
dence, and naturalization, would be required of males;
but as to females, the youngest and the oldest, nonres.
idents, aliens and all, there would be no restriction.
If intention should be considered as a rule of construe-
tion, and it is always of first importance, there could
be little doubt that the framers of the constitution
did not intend any such consequences.

The direct question before us has frequently been
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decided by courts of the highest authority. Spencer v.
Board,efc.,1 MacArthur 169; VanValkenburg v. Brown,
43 Cal. 43; Minorv. Happersett, supra; Bloomerv.Todd,
supra; United Statesv. Anthony, 11 Blatchf. 200.

It is insisted further that the fourteenth amendment
to the constitution of the United States secures to the
appellant the eleci#ve franchise. The provision re-
ferred to is that “All persons born or naturalized in
the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or en-
force any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty or prop-
erty without due process of law, nor to deny any per-
son within its jurisdiction the equal protection of the
laws.”

If this amendment had created universal suffrage,
there would have been no need for the fifteenth amend-
ment, which provides that “the right of the citizens of
the United States to vote shall not be denied or
abridged by the United States, or by any State, on ac-

count of race, color, or previous condition of servi-
tude.” Judge Cooley says, “The constitution of the
United States confers the right to vote upon no one.
That right comes to the citizens of the United States,
when they possess it at all, nunder state laws, and as a
grant of state sovereignty. But the fifteenth amend-
ment confers upon citizens of the United States a new
exemption, namely, an exemption from discrimination
in elections on account of race, color, or previous con-
dition of servitude.” Principles of Constitutional
Law, supra, p. 277. In the same work, p, 274, he says:

“The second clause of the fourteenth article was in-

tended to influence the states to bring about by their

voluntary action the same result that is now accom-
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gish(-ed by this amendment, It provided that when
e right to vote was denied to any of the male in-

ientat;op in Congress should be reduced in the propor-
bI:;l :vhlch the number of such male citizeng should
_ T to the v_vholre number of male citizens twenty-one
years of age in such state. By this, the purpose wag tc;
?nduce the states to admit colored freemen to the priv-

case they ref}:ls-e(fl‘t.” That suffrage is not given by the
.federal constitution, but is the right of thebstates See
als.o, Story, supra, section 1932; Black, supm‘ 467 ;
leor V. Happerset{, supray; Bloomer v. Todd ('V;Tash.),

L_. R. A. 111; Unsted States v. Reese, 92 U. S 214;
United States v. Cruikshank, 92 1. é 542-. U.'m'ted?
States v. Crosby, 1 Hughes 448;: Kinneen V. Vl;'ells 144
Mass. 497, Desty. Fed. Const. 287 5 Huber v, Reile;:/ 53
Pa. St.112; United States v. Anthony, supra; Spevécer

that citizenship and suffrage are by the federa] const;-

© tution made inseparable. Many are citizens, and not

goters, unlc_ess We may hold that the state constitution
0€es not. discriminate against persons on account of
age, residence, etc., and that disfranchisement for
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crime, ete., may not be made by law. Nor do negroes
get their right of suffrage, under the fourteenth
and fifteenth amendments to the constitution, simply
by reason of citizenship, as appellant earnestly insists.
The fifteenth amendment, as we have shown, takes

- from the state theaight, in extending the privilege of

suffrage, to discriminate against citizens “on account
of race, color or previous condition of servitude,” It
cannot be said, therefore, that the constitution of In-
diana is in conflict with the fifteenth amendment in
discriminating against the appellant on account of
SeX. ’ .

By the language of all of the constitutions, which
but affirms the right of voting to those intended to
possess it; by the holdings of the courts passing upon
the question of the origin, existence, and grant of
political privileges, including the decisions cited from
this court, and upon the reasoning of those eminent
authors who have written upon constitutional law, it
must be held that the general rule of construction,
that that which is expressed makes that which is
silent cease, applies in the case before us.

It is insisted, however, against this conclusion, that
the decision of this court, In re Leach, 134 Ind. 665, de-
nies the application of the rule or maxim Ezpressio
unius, exclusio alterius.

That case involved the right of women, possessing
the qualifications required by the rules of the court in
which they sought to practice law, to be admitted to
practice in the profession of the law in such court.
The constitution, as to the practice of law, extended
the right to voters, and as to others was silent. The
maxim quéted was there denied application, because,
as 1t was believed, the right to practice law was not

a political question, was governmental in no respect,

but that it belonged to that class of rights inherent in

~ that the right “to

- leges which the states i
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:?;ery cit_izen, .and Pertained to the fundamental daty
of every mhablt_ant to gain a livelihood; that this duty
lege of choosin

.T;ion or by legis]
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governmental question Through
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been deemed proper, in the intere ages It had

legislative regulation of the legal profession might be

right to others, It was not t
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- o
We are not prepared to say, under ]:hg ?:iﬁ:i If:‘al
cial conditions, consider?nge ‘iﬁz :;3111') tieoIl e e
adecex:;i?liiziwiiftn :]11]2(: elective franchi.se shou}l)d
hor be g the’m. There are many questions to be
A gw?crl;e ballot which would enlarge t‘he sphe}l;e
S(‘-‘ttleddby would advance the morals and lighten :Eh:
e OII&E’ humanity, would redeem homes from o
burd{lazrflslomﬂuences of intemperance, and W_ould SB u}tr
g a%l pace of partisan bias and corrup’u;)n. B
J‘Elc:ev?]lnat extent the ballot in the hands 0 “;-e'sem
d to increase or to destroy their p e
WOllld. t)‘(;n(-‘:-nce in the affairs of man, the bome, an e
et cann t be known in advance of the_experlmen :
Stateh;.%c];:{e)r the personal views of the.]udges 01;11););1
thwadvisability of extending the franchise ’ici)t:;; oS 11:
-a.lia are agreed that under the present cons
. .
ca?ﬂrﬁztjgfii;ts;f F;li i(];;]:{f)wer court, in suis;ca;?}:gcgl;f_
y the appellees to the appelid :
gf;f;: I;ZI; gaf.mages gzlpdenying her the right to vote, is

affirmed.

SgELL v. THE STATE.

(No. 17,953, Filed May 21,1897

i ion.—Time of Gommtss?on
o o MW.fAﬁ:dago;:t?ieéff?%nnzgifTZhe provision of se_c:t;:.:il:1
A Ofmse'_smsmlgﬁé (1756, R. 8. 1881), the failure to state mom.
o B_uInS’ Ri;:.f : ation the time at which the offense ;arsec;i =
aﬁida-;lt a:;(]lle in:?;z'fect statement thereof, is not fgta.l whe:
i or
]'mtti ::f the essence of the oﬂ’t.anse. P &1, Commission of Offense.
o davit and Information.—Time Of, o 5.
SAM:;-;&E g‘omtmi—Section 1807, Burns' R. 8. i

NOVEMBER TERM, 1896—VorL. 148, 51

Shell v. The State.

itations,” ete., is in aid of a liberal construction of criminal plead-
ing, and, while not requiring a statement of the time of the com.
mission of the offense, it renders sufficient a statement which may
not be precise. p. 52.

PERJURY. —False Oath to Afidavit and Information.—A falge oath,
made before the mayor of a ¢

1y, charging a person with larceny,
may become the subject of 5 P

rosecution for perjury, notwithstand.-
ing no warrant was issued for the arrest of the aceused and no legal
steps taken in the case. Dp. 52, 53.

From the Miami Circuit Court, Affirmed.

Samuel M. Hench, Ethan T. Reasoner, John W.
O Hara and James M. Brown, for appellant.

W. A. Ketcham, Attorney-General, and . C. Had-
ley, for State.

HACENEY, J.—The appellant, Bdward L. Shel], alias
Elmer E. White, was convicted of perjury upon affida-
vit and information in four counts. A motion to quash
was made and overruled in the lower court, and that
ruling is the only error assigned. The first count
charged the time of the alleged offense as “on or about
the 9th day of September, A. D. 1895,” and each sue-
ceeding count charged it as “on the day aforegaid” or

" “at the time aforesaid.”

It is insisted that. the second, third, and fourth
counts were insufficient, in stating no time,
ferring to a date stated in the first count.

In Section 1825, Burns’ R. S. 1894 (1756, R. S. 1881),
itis provided that an information shall not be quashed
“For omitting to state the time at which the offense
was committed in any case in which time is not the es-
sence of the offense.” Under this provision it has

or in re-

many times been held that where time is not of the
-essence of the offense the failure to state it or the im-

-perfect statement of it is not fatal

Turpin v. State,
.80 Ind. 148; State v. Sammons, 95 Ind. 22; Stafe v.

. P
ige time of the comrnission o
i i that ‘the precise ! ssion of
S ansWhmh Pao::)ielfe stated in the i.ud.xctm.enfa or mfc':rz:tat.:lc;?, batt
% Oﬁuﬂi:i::: if it be shown to have been within the statw lim.
itis s




