TRIAL COURT EMPLOYEE CONFERENCE 2013

BAD WRITING MAKES US [SIC]:  WRITING SKILLS FOR COURT STAFFS

WORD USAGE
Problem Words Sounding Similar but Different and not Noted by Spell Check

Accept/Except

Accept is a verb and means to receive.  Except as a verb means to leave out, and as a preposition means excluding.

Example:  John Doe was reluctant to accept service.  If Mary Smith could except her English grade, she would have passed all of her classes.  All of her grades were passing except English.

Affect/Effect

Affect is a verb and means to influence or to impress.  Effect as a noun means the result of some action.  Effect can also be a verb meaning to accomplish or to bring about.
Example:  The loss of the trial did not affect the prosecutor’s commitment to pursuing crime.  New computers were the effect of that budget increase.  With an increase in its budget, the court was able to effect several changes.  
Later/Latter

Later is a description of time.  Latter is a description place, the second of two things.
Example:  Of the two attorneys, Joe Brown was the latter to arrive.  Judge Green arrived even later.
Moral/Morale

Moral is a description of character or a lesson of conduct.  Morale is a mental condition or spirit.

Example:  When the judge questioned the defendant about how he could be moral and do the things he did,  the morale of the defense team dropped.
Principal/Principle

Principal is the head of a school or the main one of several things.  Principle is a rule of conduct, a main fact, or law.

Examples:  The principal testified that the principal reason that the student was in trouble was that he had violated almost every principle in the student handbook.  
Problem Words with Different Forms and not Noted by Spell Check
Bad/Badly

Bad is an adjective and describes the character of a noun or pronoun.  Badly is an adverb and describes an action.
Example:  The juvenile has a bad attitude and treated everyone around him badly.

Between/Among

Between is used in relation to two items or when one is thinking of two items.  Among is used when one is thinking of a group rather than separate individuals, and in relation to three or more items when one is thinking of three or more items.

Example:  The judge had a difficult time deciding between the instruction tendered by the plaintiff and the instruction tendered by the defendant.  That final instruction, however, was the most important among all of the instructions to be given to the jury.  There was no disagreement about that among the plaintiff, the defendant, or the judge. 

Bring/Take

Bring is used when the meaning is to transfer something to the speaker.  Take is used when the meaning is to transfer something away from the speaker.
Example:  The judge instructed defense counsel to bring him a copy of the deposition and also to take a copy to all other counsel.
Fewer/Less
Fewer is used to refer to a number of things, and if the word it modifies is plural.  Less is used to refer to a quantity of one thing, and if the word it modifies is singular.

Example:  With the introduction of Westlaw, there were fewer books purchased by the court.  The requirement of less space for research permitted the addition of an additional office. 
I/Me

I is the nominative case of the first person singular pronoun.  Me is the objective case of that pronoun.

Example:  I went to the commissioners’ meeting so the auditor could give me a copy of the approved budget.  The superior court judge and I went together so he and I could present a unified front on all issues which were a challenge to him and me.
Its/It’s

Its is the possessive form of the pronoun it.  It’s is the contraction of it is.

Example:  Counsel for the plaintiff published the exhibit to the jury, although its condition was fragile.  It’s a problem to preserve such an exhibit.
Good/Well

Good is an adjective, and describes the condition of a noun or pronoun.
Example:  The books in the library remained in good condition after the fire.

Well may be either an adjective or an adverb.  As an adjective, well means to be in good health, to appear well dressed, and to be satisfactory.  As an adverb, well means to perform an action adequately.
Example:  The trial was continued because the judge did not feel well.  That was unfortunate because all of the attorneys were early and well prepared.

Lie/Lay

Lie is a verb and means to recline, to rest, or to remain in a lying position.  Its four principal parts are lie, lay, (have) lain, and (is) lying.  Lay is a verb and means to put or to place something.  Its four principal parts are lay, laid, (have) laid, and (is) laying.
Example:  The prisoner continued to lie in his bunk after repeated demands to come out of his cell.  The sheriff therefore began to lay down the law.
Sit/Set

Sit is a verb and means to rest or be in an upright position.  Its four principal parts are sit, sat, (have) sat, and (is) sitting. Set is a verb and means to put or to place something.  Its four principal parts are set, set, (have) set, and (is) setting.
Example:  When the judge told the defense attorney to sit down, it made her mad, and she set her books down with great force.
Which/That/Who
Which is used to refer to things only.  That is used to refer to both things and people.  Who is used to refer to people only.  
Example:  The judge chose the most recent case, which was submitted by plaintiff’s counsel. Defense counsel, who disagreed with the holding, objected.
Which and that are also distinguished so that is used to begin a restrictive clause (not set off by commas), and which is used to begin a nonrestrictive clause (set off by commas).

Example:  The case that the judge used was from the five submitted, which were submitted by plaintiff’s counsel.
Problems Words with Different Meanings and not Noted by Spell Check
Alumnus/Alumni/Alumna/Alumnae

An alumnus is a male graduate, and alumni is the plural of alumnus.  An alumna is a female graduate, and alumnae is the plural of alumna.

Example:  Jack, an alumnus of DePauw, sponsored an alumni reception for the members of his old fraternity.  Jill, an alumna of DePauw, sponsored an alumnae reception for her old sorority.

Gift/Bequest/Devise
Gift as a noun means the voluntary transfer of property to another without compensation.  Bequest as a noun is the traditional term for personal property disposed of in a will.  Devise as a noun is the traditional term for real estate disposed of in a will.

Example:  Aunt Jane made numerous gifts both during her lifetime and after her death, including a bequest of her jewelry to my mother in her will and a devise of the family farm to my father in her will.
Personal Representative/Administrator/Administratrix/Executor/Executrix

A personal representative is a person or institution appointed by a court to administer the affairs of a deceased person through an estate.  Administrator is the traditional term for a personal representative who administers an estate in which there is not a will.  Administratrix is the traditional term for such an administrator who is female.  Executor is the traditional term for a personal representative of an estate in which a will has been admitted to probate.  Executrix is the traditional term for such an executor who is female.
Example:  Joe Black’s daughter became the personal representative of her dad’s estate after he died.  She was appointed as the administratrix of his estate by the court.  When a will was found naming her brother as the executor of the will, she was removed and her brother was appointed as the executor of his dad’s will to complete the administration of the estate.
SENTENCE STRUCTURE
Double Negatives
Double negatives, sentence construction in which two negatives are used when one negative word would be sufficient, should be avoided.  Words like hardly and scarcely should not be used with the word not.  Not is a negative word, and hardly and scarcely convey negative concepts.  Others phrases and words to be avoided with the word not include can’t help but, haven’t but, haven’t only, no, nothing, and none.
Examples:  
· After her stroke, Judge Green could hardly climb the courthouse steps any longer.

· NOT: After her stroke, Judge Green could not hardly climb the courthouse steps any longer.  
· The jury could not help feeling sympathy for the victim.

· NOT:  The jury could not help but feel sympathy for the victim.  
· The prosecutor had but ten minutes for his rebuttal argument.

· NOT:  The prosecutor hadn’t but ten minutes for his rebuttal argument.  
· During deliberations, the bailiff had nothing, or hadn’t anything, to do.

· NOT:  During deliberations, the bailiff hadn’t nothing to do.

Misplaced Modifiers
A phrase or clause should be placed as closely as possible to the word it modifies.  A modifier should clearly link to the word modified so that its impact is not confusing or lost altogether.
Example:  The sentence, “The defendant choked the victim and ran away with an extension cord,” is unclear.  The defendant did not run away with an extension cord, but choked the victim with an extension cord.  The phrase, “with an extension cord,” is misplaced and makes the meaning of the sentence unclear.  The sentence, “The defendant choked the victim with an extension cord and ran away,” is much clearer.

A phrase or clause should clearly modify a word in a sentence and not be left dangling.  An omission of the word being modified causes the modifier to dangle.

Example:  Conducting the trial, the tornado siren disrupted the judge.  The phrase, “conducting the trial,” does not clearly modify anything.  The sentence could be modified so the phrase does not dangle.  The sentence, “While conducting the trial, the judge was disrupted by the tornado siren,” ties the modifying phase to a specific word (judge).
Parallel Structure
Parallel ideas should be expressed in the same grammatical form.

Example:  The witness was cross-examined as to his education, employment history, experience, and ability to interpret data (not how to interpret data:  ability is a noun as are all other ideas expressed by nouns; how to interpret is an infinitive phrase).

Correlative conjunctions should be placed immediately before the parallel terms.

Example:  Joe Lawyer is president of not only the Local Bar Association, but also the Indiana State Bar Association (instead of not only president of the Local Bar Association but also the Indiana State Bar Association).

An article, a preposition, or a pronoun should be repeated in parallel constructions whenever necessary to make the meaning clear.

Example:  Before court, the judge met with the attorneys for the plaintiff and the defendant (not just the plaintiff and defendant).  The parents’ inability to read was a greater handicap to them than it was to their son (not to them than it was their son).
PUNCTUATION
Apostrophes
Apostrophes are used to form the possessive case of a noun by adding an apostrophe and an “s.”  
The same rule applies to numbers treated as singular.

Example:  The plaintiff used 2010’s data.

Do not use an apostrophe to pluralize a nouns or dates.

Example:  People in the 1980s used a lot of different types of hairsprays.


NOT:  People in the 1980’s used a lot of different types of hairspray’s.
If the noun is more than one syllable and ends in a hissing sound, or is plural and ends in “es,” the noun may be made possessive by adding only an apostrophe.  

Example:  The judges’ robes were stored during the reception and would be available for the State of the Judiciary message.

If the noun is plural and does not end in an “s,” the noun may be possessive by adding an apostrophe and an “s.”
Example:  The women’s enrollment numbers have steadily increased.

If the noun names a group and is treated as singular in meaning, the noun may be made possessive by adding only an apostrophe.

Example:  The United States’ position was made clear in the brief files in the World Court.

Commas
Commas are used to set off an appositive, a word that follows a noun and identifies or explains the noun.

Example:  The final argument of Jane Lawyer, a gifted speaker, made an impression on the juror.

Commas are used to set off words in a direct address.

Example:  The judge said sternly, “Mr. Franklin, please approach the bench.”

Commas are used to set off parenthetical expressions.
Example:  The demeanor of the defendant, I am sure, resulted in a harsher sentence for him.

Commas are used to set off certain words at the beginning of a sentence, such as yes, no, well, why, and oh.

Example:  Why, both parties were surprised by the judge’s ruling.

Commas are used to separate all parts of an address, except between the state and zip code.
Example:  The complaint was served at 204 East Main Street, Star City, Indiana 46985.

Commas are used to separate the date and the year, and a comma always follows the year also.  If only the month and day are written, no comma is required.
Example:  The complaint was filed on May 31, 2013, by the plaintiff.  The complaint was filed on May 31 by the plaintiff.
Commas are used to set off nonrestrictive clauses and participial phrases.

Example:  Judge Brown, a Harvard graduate, spoke clearly. (We know who Judge Brown is and being a Harvard graduate simply described him and is therefore nonrestrictive.)  Judge Brown’s brother Joe, one of three brothers, also went to Harvard.  (Joe is not set off by commas because it is restrictive; we need to know the name because the name restricts the person to one specific brother.)
Commas are used to separate items within a series of more than two items.  The use of a comma before “and” differs from publisher to publisher.

Example:  The prosecuting attorney appeared with John Brown, Jill White, and Joe Black.

Commas are used before a conjunction, and, but, or, nor, for, yet, joining two main clauses unless the clauses are very short.

Example:  The judge found Joe Attorney in contempt of court, and the sheriff took Joe Attorney to jail immediately.  Joe Attorney laughed and his wife screamed.

Commas are used after an introductory adverb clause, an introductory participial phrase, or a succession of introductory prepositional phrases.

Example:  While the judge was reading the final instructions, three of the jurors were sleeping.  Watching the judge reading the instructions, neither attorney noticed the sleeping jurors.  At the conclusion of the trial after all instructions had been read, the jurors retired to the jury room. 
Commas are used after a salutation in a personal letter and after a closing in any letter.

Example:  Dear Mary, Sincerely yours,

Semicolons
Semicolons are used to separate items within a series if an item in the series has a comma within the item.

Example:  The prosecuting attorney appeared with John Brown, her investigator; Jill White, the victim; and Joe Black, the arresting officer.
Semicolons are used to separate two main clauses in a sentence if the two main clauses are not joined by a conjunction such as and, but, or, nor, for, or yet.

Example:  The trial began at 7:00 a.m.; no recess was taken until 10:30 a.m.

Semicolons are used to separate two clauses in a sentence joined by a conjunctive adverb such as however, therefore, or nevertheless.  The conjunctive adverb is followed by a comma.

Example:  The judge denied Mary Smith’s petition for increased child support; therefore, she filed a notice of appeal the next day.

Colons
Colons are used before a list of appositives or a list introduced by such words as “the following” or “as follows.”
Example:  The judge instructed the juvenile to bring the following items to his placement:  a toothbrush, toothpaste, and three changes of clothes.
Colons are used between two main clauses when the second clause explains or restates the first clause.

Example:  The trial continued into a third week:  it was the lengthiest trial in county history.
Colons are used between numbers in written time, between the volume and number or volume and page number of a magazine, and between the chapter and verse of a book of the Bible.

Example:  3:30 p.m.; Res Gestae 25:68; John 3:16

Colons are used after a salutation in a business letter.

Example:  Dear Judge Marcus:
Quotation Marks
Quotation marks precede and follow a direct quotation.  For a quotation that is a statement ending with a period, the period is placed inside the closing quotation mark.

Example:  The judge said, “You may return the prisoner to the jail now.”

For a quotation that is a question ending with a question mark, the question mark is placed inside the closing quotation mark.

Example:  The judge asked, “Counsel, are you ready to proceed?”

However, if the quoted material is not a question and is simply contained within a question, the question mark is placed outside the closing quotation mark.

Example:  Was his response, “I take the Fifth on that question, Judge”?

The rule pertaining to quotation marks applies to exclamation points as well.

Example:  The judge shouted, “Get that gun out of here!”  Wow, the judge just last week calmly said, “We don’t need any security in this courthouse”!

In disciplines such as linguistics and theology, single quotation marks are often used to set off a word or concept within a sentence and precede a final comma and a final period.

Example:  Rules of grammar, ‘parts of speech’, ‘punctuation’, and ‘word usage’, differ from concepts of writing, ‘clear expression’, ‘direct expression’, and ‘plain English’. 

Otherwise double quotation marks are used and the closing quotation mark follows a final comma or final period.

Example:  In an effort “to make his point,” the judge made all of his corrections in red, simply “to grab the attention of his staff.”

A quotation within a quotation is set off by single quotation marks.

Example:  The defense counsel quoted from a previous order of the judge which had stated, “Justice Scalia made it perfectly clear what the current position of the United States Supreme Court is when he wrote, ‘This right would be of little practical value if the State’s agents could stand in a home’s porch or side garden and trawl for evidence with impunity . . .’; therefore, this Court is obligated to follow that line of reasoning.”

Quotation marks should not be used for emphasis.  (Instead of emphasizing a point or word, quotation marks actually express irony.)
Example:  Please and thank you.  
(NOT:  Please and “thank you.”)
MISCELLANEOUS
Plain English
Terms often are confusing to the public.

Example:  Administratrix de bonis non files a denial to Claim Number 1 and a request for trial.  Why not, “Jane Doe files a denial to Claim Number 1 and a request for trial”?
Terms often lend themselves to mistakes from transposition.

Example:  Petitioner appears and files a petition for modification of custody.  Is Petitioner the original petitioner in the underlying case or the Respondent in the underlying case and just the Petitioner in the current filing?  Why not, “Betty White appears and files a petition for modification of custody”?
Latin Abbreviations and Terms
Latin abbreviations and terms are followed by a period when the Latin word is abbreviated and no period when the Latin word is not abbreviated.  There is also a space between the two Latin words when the first Latin word is not abbreviated.  A specific example of this is et alii. Et is a Latin word; al. is an abbreviation.  Some common examples of Latin abbreviations and terms follow.
 e.g.
comes from Latin and is an abbreviation of exempli gratia, which means for example.
 et al.
comes from Latin and is an abbreviation of et alii, which means and others.
 i.e.
comes from Latin and is an abbreviation of id est, which means that is.
 sic
comes from Latin and means thus.
Latin abbreviations and terms are most often used within citations and not in the body of the text. The author in the body of the text would write out “for example,” and not use “i.e.”  “Sic,” which indicates that there is a mistake in a quoted text, would be an exception and is bracketed.  

Example:  Joe Attorney quoted from many sources, including, for example, West’s Annotated Indiana Code.  He argues in his brief, “Their [sic] are many misinterpretations of Indiana law.
A/B and 1/2
If the text has no “B” or “2”, then omit the “A” or “1.”

Example:  It is, therefore, ordered that the plaintiff pay the expenses of the defendant.  It is, therefore, ordered as follows:

1. That the plaintiff pay the expenses of the defendant, and

2. That the plaintiff leave the premises of the defendant.
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