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D-8.02

Revised:

DIALOGUE FOR INITIAL HEARING 

I. C.  31-37-12
NOTE: Often it is possible to combine the detention hearing and the initial hearing.  If the juvenile petition is filed at the time of the detention hearing, it is recommended that both proceedings are merged.  
1.  COURT: Let the record reflect that this is an initial hearing in Case No. ____________. 

Entitled “In the Matter of _________________, a child alleged to be a delinquent child,” held pursuant to IC 31-37-12-2. 

     Present are:____________________________________________________________

    (Identify all the parties by name and relationship to the juvenile, including the parent/guardian/custodian (hereinafter referred to as parent).  Identify all officials present and anyone else in the courtroom.  These hearings are presumptively closed (the Court should make certain that no one is in the courtroom that should not be).

2.  COURT: Upon motion of the State, this Court has authorized, and there has been filed, a petition alleging that ___________________(name of child) is a delinquent child.   The child and the parent should have received a copy of the petition.  Please indicate if that is correct. 

NOTE: If they have not seen the delinquency petition, deliver a copy to them at this time and allow them an opportunity to review the petition, making certain that they can read and understand the English language.  

3.  COURT: This petition alleges that ________________(name of child) on or about the _____day of _________, 20__, committed a delinquent act, namely _________________(state the offense) which would be a (state class of offense if committed by an adult or status offense.

Do you understand the allegations? (Addressing both child and parent)

NOTE:   If an attorney is present, skip paragraphs numbered four (4) through nine (9).  

4.  COURT:   You are entitled to be represented by an attorney.  You may hire your own attorney, or, if you request, the court will appoint one for you.  If the court does provide you with a court appointed attorney, the court must make a determination whether you should reimburse the county for all or part of the cost of the court-appointed attorney.  Do you understand this right? (Addressing both child and parent)

5.  COURT: The law (I.C. 31-32-5-1&2) also states that a child cannot waive his right to an attorney unless the waiver is consented to by the parent.  The child’s parent may waive the child’s right to an attorney if they knowingly and voluntarily waive the right, have no interest against the child, meaningful consultation has occurred between them and the child, and if the child knowingly and voluntarily joins with the waiver. 

6.  COURT: In addition, (speaking to both child and parent) you have the following rights.  

  
a.   To have a speedy trial 

 
b.   To confront and cross examine witnesses against the child 

c.   To obtain witnesses or tangible evidence by subpoena 

d.   To introduce evidence on the child’s own behalf  

e.   To refrain from testifying (right to remain silent) 

            f.    To have the state meet a burden of proof beyond a reasonable doubt 

g.   To know the dispositional alternatives available to a juvenile court 

7.   COURT:   (To the parent and the child) Do you understand these rights? 

8.    COURT: (to the State) Do you intend to seek a waiver to adult court? 

NOTE:   If the answer to paragraph 8 is “Yes” a fact finding hearing on the waiver petition must be set within 20 working days of the date of the filing of the delinquency petition if the child is being held in detention or 60 days if the juvenile is not in detention (31-37-11-2).  Further you will need to determine whether or not they wish court-appointed counsel.  It is highly recommended that counsel be provided, even if they do not request one, due to the seriousness of a waiver. 


9.   COURT: (To child and Parent) Do you wish to discuss matters with an attorney, and if so, are you asking for a court appointed attorney? If you need a few minutes to discuss it with each other, so advise the court.   




NOTE: If answer is yes, they would want assistance of counsel, enter a denial for the record, and set the matter for a fact-finding hearing no more than sixty (60) days excluding Saturdays, Sundays and legal holidays     If the child is in detention, it must be set within 20 days. I.C. 31-37-11-2.   If requested or appropriate enter any pre-hearing orders at this time.    If the answer is no, and they intend to enter a plea, proceed with the following. 






10.   COURT: (To the parent) I have, or your attorney has, informed you and your child of your child’s rights in the proceedings.  I must now inform you that if your child is adjudicated a delinquent child, you may be required to participate in a program of care, treatment, or rehabilitation for the child and you may be held financially responsible for any services provided for the child or yourselves.  The probation officer will submit a pre-dispositional plan, but you may also  submit your own plan for the child’s rehabilitation for the court to consider.  

      Do you understand what I am telling you?

NOTE: Form D-8.03 lists the scope of dispositional alternatives.  It is the suggestion of the benchbook committee that you have your probation department hand out the list, so that they can be adequately informed of dispositional alternatives before they enter the courtroom.  If they have not had that opportunity, or the attorney does not waive the reading, you need to advise the child and parent of the list on the record. 

11.   COURT:   The dispositional alternatives are many and varied, from sending a child to the Department of Correction, to placing him/her on limited probation.  Have you read the list of dispositional alternatives and do you have any questions about what the Court could do? 

12.    COURT: (to child) I now need to know if you admit or deny the allegations of the petition.  If you admit the allegations, you understand you are waiving (giving up) all of the rights we have discussed.  You will not have a trial, you will be testifying against yourself.  If you have not yet consulted with an attorney, you will waive that opportunity as well.  Do you understand that you are by pleading guilty, waiving these rights? 

13.    COURT: If so, how do you wish to plead, are you admitting or denying the petition? 

NOTE: If the juvenile denies, set the matter for hearing (see paragraph 9 and the note thereunder.)  Further, appoint an attorney to represent his/her interest even though they have not specifically requested one.  

               If the juvenile admits, place the child under oath.   

14.  COURT:   Has anyone threatened you or promised you anything to get you to admit. 

Do you feel that your admission is of your own free will and voluntary?

Do you understand that the Court could move to immediate disposition or set                          
it for a subsequent hearing, after a report has been filed by Probation?

15.   COURT: (to the State or to the child’s attorney) Please establish a factual basis for the record. 

16.   COURT: Court now finds a factual basis and accepts the juvenile’s admission.  The Court now adjudicates the juvenile a delinquent child.  The Court orders the probation department to prepare and file a predispositional report and the court schedules a hearing in this case for the ___day of ____________, 20__, am/pm.   

NOTE:   It is essential that a factual basis be established for each element of the offense alleged.  Often that requires that the court ask additional questions.  If the child is unable to establish a factual basis, the Court should enter a denial and set the case for fact finding hearing.   If the Court adjudicates the juvenile as a delinquent, you can move immediately to disposition on the consent of the parties involved.  
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