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DIALOGUE FOR DETENTION/INITIAL HEARING


CHINS

NOTE:  The court must have found probable cause and authorized a CHINS petition to be filed before proceeding with this hearing.

COURT:
The Court is now proceeding in case # ____________ entitled In the Matter of __________, a child alleged to be a child in need of services.  This is a detention and initial hearing.
Present are___________________________________________.
(Identify all persons in the courtroom; note the parties who are NOT present but should be, such as alleged fathers, absent mothers).
The public is/is not excluded from all proceedings in this case.
COURT:
Is there any reason why the child should or should not be excluded from these proceedings?
A:
COURT:
The child is/is not excluded from further proceedings.

COURT:
Mr./Mrs.______________________________, what is your address?

A:

COURT:
Mr./Mrs.______________________________, is that where the child usually lives?  If not, where does the child usually live and with whom? 
COURT:
When was the child taken into custody? (ask for date and time)
A:

COURT:
Let the record reflect that this hearing is being timely held (See IC 31-34-5-1).  A Guardian ad litem/CASA is appointed.

The Court has found probable cause for the detention of the child and for the filing of a petition alleging a child is a child in need of services.

 We must resolve several issues.
You will be advised of your rights, the nature of the allegations in the CHINS petition, what the Court can offer with regard to placement and services for you and your child, and you will have a chance to admit or deny the allegations. 

We will determine whether the child should be or remain in custody, and, if so, we will determine placement, custody and care of the child at this time.  
COURT:
This is a civil proceeding, not criminal.  It concerns the care and custody of your children.  You have the right not to make statements that incriminate you and the right to know that an incriminating statement may be used during any court proceedings. 
COURT:  (Parent)(and Child if of age of understanding) you are advised that you have the following rights in this case:

1.   A petition has been filed alleging that your child is a child in need of services.   Have you received a copy of the petition? (READ MATERIAL PART OF PETITION or provide time for them to read it). 


Do you understand?                                        

2.
For the Department of Child Services to have custody or other control over your child, the Department must prove by a preponderance of the evidence that your child is a child in need of services as alleged in the petition.

3.
You have a right to deny that your child is a child in need of services and to have a trial, called a fact-finding hearing, on this matter.

4.
You also have a right to: (a) present witnesses or other evidence in your own behalf; (b) to have the court issue subpoenas or orders to compel persons to appear which you wish to testify or to produce other evidence; and (c) to cross-examine witnesses that may be called by the petitioner.
Do you understand these rights?   
COURT: If your child is found to be a child in need of services, the Court can order any combination of the following:  
1.  Supervision of the child while the child remains in the child’s own home;

2. Require that you or your child receive outpatient treatment at a social service agency, a psychological, psychiatric, medical or educational facility, or from an individual practitioner;

3.  Removal of the child from the child’s own home and placement of  the child with a suitable relative, family foster home or other shelter care facility, child caring institution, group  home or secure private facility, which would include authorization to control and discipline that child;

4.  Award wardship to any person or shelter care facility.  The Department of Child Services has responsibility for placement and care of the child.

5.  Partial or complete emancipation of the child;

6.   Receive family services;


7.  Restrain a party from direct or indirect contact with the child;

8.  Enter a No Contact Order to control the conduct of any person in relation to the child. [IC 31-32-13]
9. Issue a Protective Order to remove an alleged perpetrator from the home of the child. [IC 31-34-2.3]
Do you have any questions? 
You should also be aware that your parental rights may be terminated.  This would require a separate case to be filed for that purpose alone and a separate trial on that issue.  That is not the subject of these proceedings today.  Do you have any questions?
COURT: The court may order you to:

1.  participate in a program of care, treatment or rehabilitation for the child;


2. be financially responsible for any services provided for the child or for yourselves, unless the court determines you are unable to;


3.  obtain assistance in fulfilling your obligations as parent, guardian, or custodian; that you provide specific care, treatment or supervision for the child;  that you work with any given person or agency to provide care, treatment and rehabilitation for your child.

You may dispute any allegations made at the dispositional or other hearings concerning your participation, and you may dispute any allegations concerning your financial responsibility or the need for your participation in services.

If you fail to comply with any of the Court’s orders, including an order to pay reimbursement or support, you can be held in contempt of court.   

Do you have any questions? 
COURT:  You also have a right to be represented by counsel.  You may hire your own attorney to represent you or you may waive or give up your right to counsel if you do so knowingly and voluntarily.  If you want to be represented by an attorney but do not feel you can afford to hire one, you may request the court determine whether an attorney should be appointed to represent you at no initial cost.  If the court finds that you do not have sufficient means to hire an attorney, it may appoint one for you in this case.

Do you understand your right to an attorney?  
Do you want to go forward without an attorney?  (determine if knowingly and voluntarily waived)
Are you going to hire your own attorney?

Do you want the Court to consider appointing an attorney for you? (conduct an indigency hearing)

NOTE: If they request a continuance or ask for an attorney and one is appointed, enter a denial, and proceed to placement. 
COURT: I will now be asking you whether you admit or deny the allegations in the petition.  You do not have to admit to anything, but if you do admit the allegations you are stating that your child is a child in need of services, you give up your right to a trial or a fact-finding hearing and judgment will be entered that your child is a child in need of services.

Do you understand that you do not have to admit to anything and that if you deny the allegations in the petition, you are entitled to a fact finding hearing similar to a trial?                    
Earlier I read you the petition which has been filed in this court.  Do you admit or deny the allegations of the petition?                  
Note: The parent, guardian or custodian admits or denies the allegations of the petition.  But if the petition was filed under Ind. Code 31-34-1-6, the child and/or parent, guardian, or custodian admits or denies the allegation. 
COURT:  (if denies) Let the record show that the parent(s) (or child) denies the allegations in the petition.

Note:  If parent waives counsel and denies, warn them of the perils of proceeding without an attorney. 

The Pre-Trial conference/Fact-Finding hearing is set for the              day of                  _____, 20         , at                  a.m./p.m.  At this hearing, evidence may be introduced and a determination will be made as to whether the allegations of the petition are true.  All parties are ordered to return to Court on that date and time without further notice.

NOTE:   The court should consider setting deadlines for completing discovery and other pre-hearing motions.

NOTE: The Factfinding Hearing (IC 31-34-11-1) must be completed not more than 60 days after the filing of the CHINS Petition, with an allowable extension of an additional 60 days if all parties consent to the additional time. 

COURT:  (if admits) Let the record show that the parent(s)(or child) admits the allegation(s) in the petition.

NOTE:  The Judge should then obtain a factual basis, including the need for services, consistent with the allegations in the petition as filed or amended.  The factual basis must satisfy the statutory definition of a CHINS.  

COURT:  Upon the admission of the parent(s) (or child) the Court now finds that ____________is a Child in Need of Services and judgment is entered accordingly.

The Court directs the Department of Child Services to conduct a dispositional investigation and to report its findings and recommendations.  All parties are ordered and directed to return to court for a Dispositional Hearing on the            day of                              _______________, at                          a.m./p.m.

NOTE: If the Predispositional Report is already filed, the court can proceed to the dispositional hearing with the consent of all parties.

NOTE: Alternative reports may be prepared by the child or parent(s), guardian or custodian, guardian ad litem or court appointed special advocate.

NOTE:  The Court must now proceed to determine placement, care and custody of the child (detention), even if the initial hearing was continued. The court may need to make interim orders concerning custody, physical or mental examinations or other evaluations, and a finding as to legal settlement for education purposes.
COURT:
(to DCS) What are your recommendations to the Court concerning the placement and care for the child, and any other orders that the Court should make at this time? 
A:
COURT:  (To parent, guardian, custodian, and others) What are your recommendations to the Court concerning the placement and care for the child, and any other orders that the Court should make at this time? 
A:
COURT:
Findings announced. 
Reasonable efforts have been made to prevent or eliminate the need for removal of the child OR, due to the emergency nature of the situation, no reasonable efforts could be made to prevent removal.
(If child is not returned to parents)

1. The Court further finds that it is in the best interest of the child to be removed from the home environment, and remaining in the home would be contrary to the health and welfare of the child.

2. The child is ordered to be removed from the parents, and DCS is given the responsibility for placement and care of the child.  The child shall be placed in/at _____________________________. 
3. The Court will now determine parenting time.  (to DCS): What are your recommendations to the Court concerning visitation for the parents? Do you recommend supervised or unsupervised visitation?  Where and when will visitation occur?

4.  (To Parent, guardian, custodian)  What are your recommendations to the Court concerning visitation?

(If child is returned to the parent)

The child is returned to the parent, guardian, custodian. 
An additional Initial Hearing is set for ________________ ___________
Pre-Trial Conference is set for: ________________________________________

Fact Finding Hearing is set for : _______________________________________

Dispositional Hearing is set for: _______________________________________
The Review Hearing is set for: _________________________

The Permanency hearing is set for: ______________________
COURT:
Order entered.  See FORM C-7.02
NOTE:  The court may consider collecting identifying information, including photographs of the child and parents at this time.  This is also a good time to determine if paternity has been established, were parents ever married, was there a divorce or is one pending; has an order of support been issued; who has custody of the child (may be different than who child is living with); and whether any criminal cases or guardianship cases are pending.
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