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BACK HOME IN INDIANA 
GUIDING HOMEOWNERS THROUGH FORECLOSURE 

 
Program Chair:  Professor Judith Fox, University of Notre Dame Law School  
Panel Members:  Christine Jackson, private attorney, Indianapolis  

Chris Purnell, Neighborhood Christian Legal Clinic  
Professor Alan White, Valparaiso School of Law  
Marcy Wenzler, Indiana Legal Services  
Gabrielle Owens, Section Chief, Consumer Protection Division, 
Indiana Attorney General’s Office  

 
 

PROGRAM 
PART ONE  
Setting Up The Case (75 minutes)  

Judith Fox, Moderator 
Christine Jackson 
Chris Purnell  

Gathering the documents – what the relevant documents are, how to get them  
Red flags of predatory lending  
How to determine if there has been a Truth in Lending (TILA) violation – Truth in 
Lending analysis  
Possible Defenses to foreclosure – modification, deed in lieu of foreclosure, short sales, 
in rem judgment  
 
PART TWO  
Judicial Foreclosure (75 minutes)  

Judith Fox, Moderator 
Professor Alan White 
Marcy Wenzler  

Time-line of foreclosure once foreclosure has been filed  
New Indiana Statutes regarding foreclosure – importance of settlement conferences  
Issues of Securitization – Real party in Interest – Who has the Note and the Mortgage 
Modifications – how they work, different possibilities – the Obama and other plans  
Bankruptcy  
 
PART THREE  
Foreclosure Rescue and other areas of Fraud (30 minutes)  

Professor Judith Fox, Moderator  
Gabrielle Owens  

Foreclosure rescue scams  
When and how to file a complaint with the Attorney General’s Office  
What areas of fraud related to mortgages should you be aware of 
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JUDITH FOX is an Associate Clinical Professor of Law at the Notre Dame Law School, where 
she teaches and practices consumer law. Since joining the Notre Dame faculty 1997, she has 
taught courses in consumer law, alternative dispute resolution, ethics and domestic violence. 
Prior to joining the law school faculty, Judy was the Deputy Director of Berrien County Legal 
Services in St. Joseph, Michigan. She graduated from Notre Dame Law School, magna cum 
laude in 1993, where she was the articles editor of the Notre Dame Law Review. She is a 
member of the National Association of Consumer Lawyers Advocates, St. Joseph County Bar 
Association, Indiana State Association, and Seventh Circuit Bar Association. Her community 
activities reflect her commitment to consumer advocacy and the poor. She is on the governing 
committee of the CAN network, the board of the St. Joseph County Literacy Counsel, the 
Advisory Board of the Indiana Foreclosure Legal Assistance Program and co-chairs the 
predatory lending committee of the Bridges Out of Poverty Initiative. Prior to attending law 
school, Judy was a loan officer at banks in both Pennsylvania and Indiana.  
Ms. Fox has presented numerous continuing legal education seminars on issues relating to 
consumer law and ethics. Recognized for her expertise in foreclosure law, she has presented at 
venues throughout the state including the state house, Notre Dame Law School, Valparaiso Law 
School and the University of Indiana Law School. 
 
 

CHRISTINE M. JACKSON  
Ms. Jackson’s practice focuses on consumer law, especially cases involving predatory lending, 
credit discrimination, and home foreclosure defense due to violations of the Truth in Lending Act 
or the Real Estate Settlement Procedures Act. She also accepts cases involving employment 
discrimination and violations of the wage and hour laws.  
Ms. Jackson graduated from Indiana School of Law - Indianapolis. Her undergraduate degree 
was obtained from Georgia State University where she majored in Spanish and minored in 
Accounting. Ms. Jackson also received specialized financial investigative training as a criminal 
investigator for the Internal Revenue Service. Ms. Jackson is a member of the Indiana Bar and 
the Southern and Northern Indiana U.S. District Court Bars.  
Ms. Jackson was employed by the Criminal Investigation Division of the Internal Revenue 
Service for over 17 years in Alaska, Georgia, Florida and Indiana. While a special agent in 
Florida, she planned and coordinated criminal investigations and search warrants involving 
white collar crime, federal tax, banking and money laundering violations. She was a member of 
Vice-President Bush’s money laundering task force “Operation Greenback.” Ms. Jackson later 
became an instructor at the Federal Law Enforcement Training Center and a Group Manager in 
Indiana.  
Ms. Jackson is the Indiana state coordinator for the National Association of Consumer 
Advocates. She regularly volunteers for pro bono work and is a member of the Indianapolis Bar 
Association, the Indiana Trial Lawyers Association and the National Employment Lawyers 
Association.  
Ms. Jackson enjoys yoga and golf even though is she not very good at either. She is a black 
belt in Taekwondo and a Taekwondo instructor for IUPUI for many years. 
 
 

CHRISTOPHER LOUIS PURNELL received a Bachelor of Science in both English and History 
from Indiana State University in 2005. Immediately after graduating with his undergraduate 
degree, he attended the Indiana University School of Law—Indianapolis, where he was a Note 
Development Editor for the Indiana Law Review from 2007-2008. After sitting for the Indiana Bar 
in July of 2008, he was hired as a staff attorney with the Neighborhood Christian Legal Clinic, a 
faith-based legal services organization that serves low-income individuals in the Indianapolis 
area on a pro bono basis. Mr. Purnell focuses on the areas of landlord-tenant relations, 
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collections, housing, and mortgage foreclosure defense law. Mr. Purnell lives in Indianapolis, 
Indiana.  
 
 

GABRIELLE J. OWENS is the Section Chief of the Professional Licensing & Homeowner 
Protection Unit of the Indiana Office of the Attorney General. The section investigates and 
brings administrative and civil actions concerning seventeen licensed professions and mortgage 
fraud. The section also partners with law enforcement in the battle against mortgage fraud in 
Indiana. Gabrielle has held this position since April 2006. Prior to joining the Office of the 
Attorney General, Gabrielle worked for over ten years for the Commonwealth of Pennsylvania. 
The majority of that time was spent with the Pennsylvania Office of Inspector General 
combating fraud, waste, and abuse in the Commonwealth, including welfare fraud. 
 
 

MARCY WENZLER: senior attorney with Indiana Legal Services, Director ILS Housing Law 
Center in Bloomington. Graduate of Indiana University and Texas Tech University School of 
Law. Member: Monroe County and Indiana State Bar Associations and National Association of 
Consumer Advocates (NACA). Supervisor, Northern Indiana Foreclosure Legal Assistance 
Project, Indiana’s project funded by the Institute for Foreclosure Legal Assistance (IFLA). IFLA 
is a project of the Center for Responsible Lending, managed by NACA. Trainer on housing 
issues, including landlord-tenant, foreclosure, fair housing, consumer law and predatory lending. 
Member, Monroe County Criminal Justice Coordinating Committee and Guiding Coalition of the 
Circles Initiative to Eliminate Poverty in Monroe County. 
 
 

ALAN M. WHITE joined the faculty at Valparaiso University School of Law in the fall of 2007, 
teaching consumer law, commercial law and contracts. Mr. White is a nationally-recognized 
expert on credit regulation and the mortgage market. Mr. White is a past member of the Federal 
Reserve Board’s Consumer Advisory Council and was recently elected as a member of the 
American Law Institute. Professor White is quoted frequently in the national media, including the 
New York Times, the Wall Street Journal and the Washington Post, in connection with his 
research on the foreclosure crisis. He has published a number of research papers and articles 
on housing, credit and consumer law issues, and testified before Congress and at federal 
agency hearings on the foreclosure crisis, bankruptcy reform and predatory mortgage lending. 
He is the author of “Borrowing While Black: Applying Fair Lending Laws to Risk-Based 
Mortgage Pricing” (South Carolina Law Review 2009), “Deleveraging the American 
Homeowner” (Connecticut Law Review 2009), “The Case for Banning Subprime Mortgages” 
(Cincinnati Law Review 2009), “Risk-Based Pricing: Present and Future Research”, (Housing 
Policy Debate 2004), and co-author with Prof. Cathy Lesser Mansfield of “Literacy and Contract” 
(Stanford Law and Policy Review 2002). He was previously a supervising attorney at the North 
Philadelphia office of Community Legal Services, Inc., and has also been a fellow and 
consultant with the National Consumer Law Center in Boston and adjunct professor with Temple 
University Law School and Drake University School of Law. His legal services practice included 
representation of low-income consumers in mortgage foreclosures, class actions, bankruptcies, 
student loan disputes, and real estate matters. Mr. White received his B.S. from the 
Massachusetts Institute of Technology and his J.D. from the New York University School of 
Law. 
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FROM ATTORNEY 
 
 
 
 
 
SENT VIA CERTIFIED MAIL     DATE 
 
LOAN SERVICER 
In re: Qualified Written Request 
ADDRESS (Must be the address designated by the loan servicer!  Usually on the monthly 
statement, if not, look on website or call loan servicer for correct mailing address) 
 
 
 Re: Qualified Written Request  
  LOAN SERVICER's Loan number:   
  Borrowers: NAME SSN:   
    NAME SSN:   
    ADDRESS 
     
Dear Sir; 
 
 Please treat this letter as a "qualified written request" under the Real Estate Settlement 
Procedures Act, 12 U.S.C. Section 2605(e).  We are making this request, based on our dispute of 
the amounts alleged to be due and owing stated on/by (source of dispute, ie phone 
conversation with loan servicer representative, letter received from loan servicer, etc.).  
This letter was drafted by our attorney at our(my)request. 
 
Specifically, we are (I am) requesting an itemization of the following 
 

1. The name, address and contact information for the current owner of  NAME's  
Promissory Note and Mortgage. 

 
2. The monthly principal, interest, suspense account and escrow balances as of TODAY'S 

DATE along with a breakdown of the monthly principal, interest and escrow payment. 
 
3. The status of NAME’s loan account at the time of LOAN SERVICER's acquisition on 

DATE (DATE = DATE OF YOUR LOAN CLOSING) :  in default of agreement, 
current with payments, in repayment plan, etc. 

 
4. A complete payment history from DATE to present, including the amount of the 

payment, the date received, the date posted to the account, how the payment was applied 
or credited (indicating the portion, if any, applied or credited to principal, interest, escrow 
or suspense), and the month to which the payment was applied, along with an explanation 
of each transaction code used. 
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QWR of NAMES 
Loan No.:  ####### 
Page 2 
 
 

5. The amount, payment date, purpose, and recipient of all foreclosure expenses, late 
charges, NSF check charges, appraisal, property inspection/preservation, legal fees, and 
other expenses or costs that have been charged and/or assessed to the NAME's mortgage 
account from DATE to present. 

 
6. The amount, payment date, purpose, and recipient of all escrow items, including but not 

limited to taxes, water and sewer charges, and forced placed or other insurance 
premiums, charged and/or assessed to the NAME's mortgage account from DATE to 
present. 

 
7. The monthly balance in any suspense account and the reason why such funds were 

deposited into this account from DATE to present. 
 
8. The history of the interest rate changes to the NAME's loan account and explanation of 

how each interest rate was calculated.  If interest is calculated using a daily accrual 
accounting method, indicate for each payment the number of days that lapsed from the 
prior payment application date current interest rate on the Principal Balance. 

 
9. A copy of any annual escrow statements and notices of a shortage, deficiency or surplus 

sent to the NAMEs from DATE to present. 
 
10. A copy of any loan modifications, workouts or other Loss Mitigation alternatives sent, 

offered to, and/or completed by the NAMEs from DATE to present. 
 
11. A listing of all contacts via telephone or email between SERVICER OF LOAN and the 

NAME, along with an explanation of the purpose of any contacts from DATE to present. 
 
 Please send your response and direct all questions to our attorney: 
 

Attorney Contact Information 
 
 
 Thank you for taking the time to acknowledge and answer this request as required by the 
Real Estate Settlement Procedures Act, Section 2605(e).   
 
 
 
 
 
_______________________________  _______________________________ 
CLIENT NAME     CLIENT NAME 
 
______________________ 
Date 
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SENT VIA CERTIFIED U.S. POSTAL     Date 
 
Owner of Loan 
Address 
 
 

NOTICE OF RECISSION 
 
 Re: Client 
  Address 
  Loan No. 
 
Dear Sir/Madam; 
 
 I am writing to advise that I represent CLIENT.  On or about DATE OF LOAN, CLIENT 
entered into a consumer credit transaction (hereinafter "the transaction") with ORIGINAL 
LENDER whereby ORIGINAL LENDER took a security interest in CLIENT's residence. 
 
 Pursuant to the federal Truth in Lending Act (TILA), CLIENT has the right to rescind the 
transaction within three (3) days of receipt of his notice of right of rescission and all other 
material disclosures required by TILA and the regulations thereunder.  15 U.S.C. § 1635(a). 
 
 By this letter, CLIENT rescinds the transaction. 
 
 As further explanation, CLIENT contends that material disclosures were omitted or made 
erroneously in the course of the transaction.  These include but are not limited to: 
 

1. CLIENT did not receive an accurate disclosure of the amount 
financed, finance charge and annual percentage rate due to the 
inclusion of finance charges in the amount financed; 

 
2. CLIENT received an inaccurate Notice of Right to Cancel. 
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OWNER OF LOAN 
Page 2 
DATE 
 
 
 As a consequence of this rescission, OWNER OF LOAN is required to do the following 
within twenty (20) days of receipt of this notice:  (1) desist from making any claims for finance 
charges in this transaction; (2) return all money paid in the transaction (or credit such sum 
against the amount financed); and (3) satisfy all security interests, including mortgages, which 
were acquired in the transaction. 

 CLIENT is prepared to discuss a tender obligation, should it arise, and satisfactory ways 
in which HE/SHE may meet this obligation.  Please be advised that if OWNER OF LOAN does 
not cancel its security interest and return all consideration paid by CLIENT within twenty (20) 
days of receipt of this letter, OWNER OF LOAN will be responsible for actual and statutory 
damages pursuant to 15 U.S.C. § 1640(a). 

 Please provide me a copy of CLIENT payment history and documents showing the loan 
disbursements, loan charges, payments made, and current principal balance due.  Feel free to 
phone me at PHONE NUMBER with any questions or concerns. 
 
       Sincerely, 
               
 
 
       ME 
       Attorney for CLIENT 
 
 
cc:  CLIENT 
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Doc rec'd Loan Broker file #4023
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   Sensitive Information

                   APRWIN - Version 6.1.0

                     APR Disclosure Documentation 
  _____________________________________________________________________________________

      Prepared By:          Jackson
      Date:                 4/12/2009
      Borrower's Name:      
      Account Number:       
      Name of Lender:       Borrower
      Original Creditor:    Practice Problem

    Loan Information - Original Input

      Amount Financed:                          $111,925.00
      Disclosed (Estimated) APR:                    11.0322 %
      Disclosed Finance Charge:                 $168,832.55
      Loan Secured by Real Estate or Dwelling:          Yes
      Loan Date Earlier than 9/30/95:                   No

      Payment Frequency:         Monthly (Installment Loan)

    Disclosure Information - Output

      Amount Financed:                          $111,925.00
      FINANCE CHARGE:                           $170,789.55
      Total of Payments:                        $282,714.55
      ANNUAL PERCENTAGE RATE:                       11.2968 %

      ** VIOLATION **  APR is understated by:                               0.2646 %

      ** VIOLATION **  Finance Charge is understated by:                 $1,957.00

      Payment                        Number of    Whole Unit     Odd
      Stream      Payment Amount      Payments      Periods      Days
      -------  -------------------   ----------   -----------    ----
          1             $1,177.97         239           1          0
          2             $1,179.72           1         240          0
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BORROWER FREQUENTLY ASKED QUESTIONS 

 
UPDATED MARCH 18, 2009 

 
 

What is “Making Home Affordable" all about? 

Making Home Affordable is part of President Obama's comprehensive strategy to get 
the housing market back on track.  Through the Making Home Affordable Program, 
up to 9 million American families may be eligible to refinance or modify their loans 
to a payment that is affordable now and into the future.   

HOME AFFORDABLE REFINANCE 
 

1. I'm current on my mortgage. Will the Home Affordable Refinance help me?  
 

Eligible borrowers who are current on their mortgages but have been unable to take 
advantage of today's lower interest rates because their homes have decreased in value, 
may now have the opportunity to refinance.   Through the Home Affordable 
Refinance Program, Fannie Mae and Freddie Mac will allow the refinancing of 
mortgage loans that they own or that they placed in mortgage backed securities.  

 
2. How do I know if I am eligible? 
 
You may be eligible if:  

• You are the owner occupant of a one to four unit home, 
• The loan on your property is owned or securitized by Fannie Mae or Freddie 

Mac (Don't know?  See below),  
• At the time you apply, you are current on your mortgage payments (current 

means that you haven’t been more than 30-days late on your mortgage 
payment in the last 12 months or, if you have had the loan for less than 12 
months, you have never missed a payment), 

• You believe that the amount you owe on your first mortgage is about the same 
or slightly less than the current value of your house,  

• You have income sufficient to support the new mortgage payments, and 
• The refinance improves the long term affordability or stability of your loan.  

3. How do I know if the refinance will improve the long term affordability or 
stability of my loan? 

 
Your lender will give you a “Good Faith Estimate” that includes your new interest rate, 
mortgage payment and the amount you will pay over the life of the loan.  Compare this to 
your current loan terms.  If it is not an improvement, refinancing may not be right for 
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you.  Also consider that refinancing from an adjustable rate to a fixed rate loan or 
eliminating higher risk loan terms such as interest only payments or balloon payments 
may also provide long term stability.  
 

4. How do I know if my loan is owned or has been securitized by Fannie Mae or 
Freddie Mac? 

 
You should call your mortgage lender or servicer (the organization to whom you 
make your monthly mortgage payments) and ask about the program. 
 
Both Fannie Mae and Freddie Mac have established toll-free telephone numbers and 
web submission processes to make this data available.  Borrowers will provide or 
enter information to determine if either agency owns or securitized the loan.  This 
information is not a guarantee of eligibility for the refinance program, as other 
qualifying criteria must also be met.    

 
• For Fannie Mae, 

o 1-800-7FANNIE (8am to 8pm EST). 
o www.fanniemae.com/loanlookup    

• Freddie Mac   
o 1-800-FREDDIE (8am to 8pm EST) 
o www.freddiemac.com/mymortgage 

 
5.  I owe more than my property is worth.  Do I still qualify to refinance under 

the Making Home Affordable Program? 
 
Eligible loans will include those where the first mortgage will not exceed 105% of the 
current market value of the property. For example, if your property is worth $200,000 
but you owe $210,000 or less on your first mortgage you may qualify. The current 
value of your property will be determined after you apply to refinance.  
 

6. I have both a first and a second mortgage.  Do I still qualify to refinance 
under Making Home Affordable? 

 
As long as the amount due on the first mortgage is less than 105% of the value of the 
property, borrowers with more than one mortgage may be eligible for a Home 
Affordable Refinance.  Your eligibility will depend, in part, on agreement by the 
lender that has your second mortgage remain in a second position, and on your ability 
to meet the new payment terms on the first mortgage.    

 
7. Will refinancing lower my payments? 
 
The objective of the Home Affordable Refinance is to provide creditworthy 
borrowers who have shown a commitment to paying their mortgage, the opportunity 
to get into a mortgage with payments that are affordable today and sustainable for the 
life of the loan.  Borrowers whose mortgage interest rates are much higher than the 
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current market rate should see an immediate reduction in their payments.   
 
Borrowers who are paying interest only, or who have a low introductory rate that will 
increase in the future, may not see their current payment go down if they refinance to 
a fixed rate and payment.  These borrowers, however, could save a great deal over the 
life of the loan by avoiding future mortgage payment increases. When you submit a 
loan application, your lender will give you a "Good Faith Estimate" that includes your 
new interest rate, mortgage payment and the amount that you will pay over the life of 
the loan.  Compare this to your current loan terms.  If it is not an improvement, a 
refinancing may not be right for you. 

 
8. What are the interest rate and other terms of this refinance offer? 

 
The rate will be based on market rates in effect at the time of the refinance and any 
associated points and fees quoted by the lender.  Interest rates may vary across 
lenders and over time as market rates adjust.  The refinanced loans will have no 
prepayment penalties or balloon payments.  
 

9.  Will refinancing reduce the amount that I owe on my loan?  
 
No.  The objective of the Home Affordable Refinance is to help borrowers get into 
more affordable loans.  Refinancing will not reduce the principal amount you owe to 
the first mortgage holder or any other debt you owe.  However, refinancing should 
save you money by reducing the amount of interest that you pay over the life of the 
loan.  

 
10.  Can I get cash out to pay other debts? 
 
No.  However, borrowers whose loans are owned or securitized by Fannie Mae may 
be eligible to finance all closing costs and obtain a small amount of cash (2% of the 
mortgage amount not to exceed $2,000) through the refinance if there is sufficient 
equity.  For borrowers whose loans are owned or securitized by Freddie Mac, 
transaction costs (not to exceed $2,500) such as the cost of an appraisal or title report, 
may be included in the refinanced amount. 

 
11.  How do I apply for a Home Affordable Refinance? 

You should call your mortgage servicer or lender and ask about the Home Affordable 
Refinance application process.  The number is on your monthly mortgage bill or 
coupon book.  Please be patient.  Lenders and servicers are implementing the 
program now and it may take time before they are ready to process all applications.  
In the meantime, it will help your lender and speed up the application process if you 
gather some information and documents before you call.    

Additionally, beginning April 4, 2009, borrowers whose loans are owned or 
securitized by Fannie Mae may also apply through any Fannie Mae approved lender.  
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Nearly all major banks and mortgage brokers are approved to work with Fannie Me.  
Ask the lender you choose if it is authorized to provide a Home Affordable 
Refinance.   

12.  What documentation will I need? 
 
It will help your lender if you gather some information and documents before you 
call. You will need: 
 

• Information about the monthly gross (before tax) income of all the borrowers 
on your loan, including recent pay stubs if you receive them or documentation 
of income you receive from other sources. 

• Your most recent income tax return. 
• Information about any second mortgage on the house. 
• Account balances and minimum monthly payments due on all of your credit 

cards. 
• Account balances and monthly payments on all your other debts such as 

student loans and car loans.  
 

13.  I am delinquent on my mortgage. Will I qualify for a Home Affordable 
Refinance? 
 

No. Borrowers who are currently delinquent or have been 30 days overdue more than 
once during the past 12 months will not qualify.  You should contact your servicer to 
see if a Home Affordable Modification is an option for you.  

 
14.  Will I need mortgage insurance? 

 
If your existing loan has private mortgage insurance, you will need the same amount 
of insurance coverage for the refinanced loan.  If your existing loan does not have 
private mortgage insurance it will not be required as part of the Home Affordable 
Refinance.   

 
15.  How long will the Home Affordable Refinance be available? 

 
The program expires on June 10, 2010.  Your refinance transaction must be closed and 
funded on or before that date.      
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HOME AFFORDABLE MODIFICATIONS 
 

 
1. Can Making Home Affordable help me if my loan is not owned or securitized by 

Fannie Mae or Freddie Mac? 
 

Yes. Making Home Affordable offers help to borrowers who are struggling to keep their 
loans current or who are already behind on their mortgage payments.  By providing 
mortgage servicers with financial incentives to modify existing first mortgages, the 
Treasury hopes to help as many as 3 to 4 million homeowners avoid foreclosure 
regardless of who owns or services the mortgage.  
 
2. How do I know if I qualify for a Home Affordable Modification? 
 
To apply for a Home Affordable Modification, you must:  
 

• Be an owner-occupant in a one to four unit property,  
• Have an unpaid principal balance that is equal to or less than $729,750 for one 

unit properties (there is a higher limit for two to four unit properties - consult 
your servicer),  

• Have a loan that was originated on or before January 1, 2009,  
• Have a mortgage payment (including taxes, insurance, and home owners 

association dues) that is more than 31% of your gross (pre-tax) monthly 
income, and  

• Have a mortgage payment that is not affordable, perhaps because of a 
significant change in income or expenses.  

 
If you answered YES to all of these questions, you may be eligible to apply for a Home 
Affordable Modification.  Only your servicer will be able to tell you if you qualify. 
 
3. Do I need to be behind on my mortgage payments to be eligible for a Home 

Affordable Modification? 
 

No.  Responsible borrowers who are struggling to remain current on their mortgage 
payments are eligible if they are at risk of imminent default, for example, because their 
mortgage payment has recently increased to a level that is not affordable.  If you have 
had or anticipate a significant increase in your mortgage payment or you have had a 
significant reduction in income or have experienced some other hardship that makes you 
unable to pay your mortgage, contact your servicer.  You will be required to document 
your income and expenses and provide evidence of the hardship or change in your 
circumstances.   
 
4. I have a second mortgage.  Am I still eligible? 

  
Yes, but only the first mortgage is eligible for a modification. 
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5. How do I know if my servicer is participating?   Are all servicers required to 

participate?    
 

Servicer participation in the program is voluntary. However, the government is offering 
substantial incentives to servicers and investors, and it is expected that most major 
servicers will participate.  Participating servicers will sign a contract with Treasury’s 
financial agent, through which they agree to review every potentially eligible borrower 
who calls or writes asking to be considered for the program.   
 
As contracts are signed, a list of participating servicers will be available on the Internet at 
www.makinghomeaffordable.gov.  
 
6. What will my servicer do to determine if I qualify? 

 
If you report a hardship, your servicer will: 
 

• Determine whether your loan meets the minimum eligibility criteria (owner 
occupied, originated on or before January 1, 2009, unpaid principal balance 
equal to or less than $729,750).  If yes 

• Ask about current income, assets and expenses as well as the specific 
circumstances relating to the hardship to determine if you will be unable to 
make your mortgage payment.  (Your servicer may initially accept verbal 
information about your income and expenses, but eventually you will need to 
provide proof in the form of tax returns, pay stubs and other evidence). 

• Determine if your monthly first lien mortgage payment is more than 31% 
(approximately 1/3) of your gross or pre-tax monthly income.  If yes: 

• Add past due charges (interest, taxes, insurance and costs that your lender 
paid to other parties on your behalf – but not late fees, those must be waived) 
to the loan balance. 

• Determine how much of an interest rate reduction will be required to get your 
first mortgage payment down to a point where it is no more than 31% of your 
gross monthly income.   

• Apply a value test to determine if the cost of the modification (including the 
government’s incentive payments) is less costly for the investor than not 
modifying the loan (loans held by borrowers who have a lot of equity or 
whose incomes are very low in relation to the value of their homes probably 
will not pass this value test).  If yes: 

• Put you on a trial modification for three months at the new interest rate and 
payment level.   

• If you successfully make the payments and are current at the end of the trial 
period, your servicer will execute a permanent modification agreement that 
will lower your interest rate to a fixed rate for five years, and then capped at a 
low rate for the remaining life of the loan.  

 
NOTE:  You will be required to sign the modification agreement and other documents 
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and attest that all of the information you provided to your servicer was true and accurate.  
Misrepresenting any information required for the Home Affordable Modification is a 
violation of Federal Law and has serious consequences. 

 
7. What happens after five years? 

 
If the modified interest rate is below the market rate, the modified rate will be fixed for a 
minimum of five years as specified in your modification agreement.  Beginning in year 
six, the rate may increase no more than one percentage point per year until it reaches the 
rate cap indicated in your modification agreement.  The cap is equal to the prevailing 
market interest rate on the date the modification is finalized as published by Freddie Mac 
based on a survey of its customers.   This cap means that your rate can never be higher 
than the market rate on the day your loan was modified.  If the modified rate is at or 
above the prevailing market rate, as defined above, the modified rate will be fixed for the 
life of the loan.  
 
8. Will the modified loan include property taxes and homeowners insurance? 
 
Yes.  The modification payment will include a monthly amount to be set aside 
(escrowed) to pay taxes and insurance when they become due.  This escrow is required 
even if your prior loan did not include an escrow. 

 
9.  How low can my interest rate go? 
 
Treasury is providing incentives to your investor to write the interest down to as low as 
2%, if necessary to get to a payment that you can afford based on your income.   

 
10.  What happens if that is not enough to get to an affordable payment? 
 
If a 2% interest rate does not result in a payment that is affordable (no more than 31% of 
your gross monthly income), your servicer will: 
 

• First try to extend your payment term. At the servicer’s option your payments 
could be extended out to 40 years.   

• If that is still not sufficient your servicer may defer repayment on a portion of 
the amount you owe until a later time. This is called a principal forbearance.   

• A portion of the debt could be also be forgiven.  This is optional on the part of 
the investor.  There is no requirement for principal forgiveness.   

 
11.  Could I end up with a balloon payment? 

 
Yes.  If your servicer determines that a principal forbearance is required to get your 
monthly payment to an affordable level, the amount of the forbearance, say for example 
this was $20,000, would be subtracted from the amount used to calculate your monthly 
mortgage payment, but you would still owe the money.  You would have a $20,000 
balloon payment that had no interest and was not due until you paid off your loan, 
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refinanced or sold your house.   
 
12.  What happens if I am unable to make payments during the trial period?  

 
Borrowers who are unable to make three payments by the end of the trial period are not 
eligible for a Home Affordable Modification.  However, you may be eligible for other 
foreclosure prevention options offered by your servicer.   

 
13.  How much will a modification cost me? 
 
Borrowers who are behind on payments or at risk of imminent default often do not have 
cash to pay for the expenses of a loan modification.  Borrowers who qualify for a Home 
Affordable Modification will never be required to pay a modification fee or pay past due 
late fees.  If there are costs associated with the modification, such as payment of back 
taxes, your servicer will give you the option of adding them to the amount you owe on 
your mortgage or paying some or all of the expenses in advance.  Paying these expenses 
in advance will reduce your new monthly payment and save interest costs over the life of 
your loan.    
 
If you would like assistance from a HUD-approved housing counseling agency or are 
referred to a counselor as a condition of the modification, you will not be charged a 
counseling fee.  Borrowers should beware of any organization that attempts to charge an 
upfront fee for housing counseling or modification of a delinquent loan, or any 
organization that claims to guarantee success.    
 
14.  Is housing counseling required under this program? 
 
Borrowers, especially delinquent borrowers, are strongly encouraged to contact a HUD-
approved housing counselor to help them understand all of their financial options and to 
create a workable budget plan. These services are free.  However, housing counseling is 
only required for borrowers whose total monthly debts are very high in relation their 
incomes.  It is voluntary for other applicants.   
 
When you apply for a Home Affordable Modification, your servicer will analyze your 
monthly debts, including the amount you will owe on the new mortgage payment after it 
is modified, as well as payments on a second mortgage, car loans, credit cards or child 
support.  If the sum of all of these recurring monthly expenses is equal to or more than 
55% of your gross monthly income, you must agree to participate in housing counseling 
provided by a HUD-approved housing counselor as a condition of getting the 
modification. 
 
15.  I heard the government was providing a financial incentive to borrowers.  Is 

that true?  
 
Yes. Borrowers who make timely payments on their modified loans will receive success 
incentives.  For every month you make a payment on time, Treasury will pay an incentive 
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that reduces the principal balance on your loan.  The incentive will be applied directly to 
your loan balance annually and over five years the total principal reduction could add up 
to $5,000.  This contribution by the Treasury will help you build equity faster.  
 
16.  I do not live in the house that secures the mortgage I’d like to modify.  Is this 

mortgage eligible for a Home Affordable Modification?  
 
No.  For example, if you own a house that you use as a vacation home or that you rent out 
to tenants, the mortgage on that house is not eligible.  If you used to live in the home but 
you moved out, the mortgage is not eligible.  Only the mortgage on your primary 
residence is eligible.  The mortgage servicer will check to see if the dwelling is your 
primary residence. Misrepresenting your occupancy in order to qualify for this program is 
a violation of Federal law and may have serious consequences. 

 
17.  I have a mortgage on a duplex.  I live in one unit and rent the other.  Will I still 

be eligible?  
 
Yes.  Mortgages on two, three and four unit properties are eligible as long as you live in 
one unit as your primary residence.   
 
18.  I owe more than my house is worth.  Will a Home Affordable Modification 

reduce what I owe? 
 
The primary objective of the Making Home Affordable Program is to help borrowers 
avoid foreclosure by modifying troubled loans to achieve a payment the borrower can 
afford.  Investors may, but are not required to, offer principal reductions. It is more likely 
that your servicer will use interest rate reductions in order to make your payment 
affordable.     

 
19.  I have an FHA loan. Can it be modified under the making Home Affordable 

Program?  Are all loans eligible?   
 

Most conventional loans including prime, subprime and adjustable loans, loans owned by 
Fannie Mae, Freddie Mac and private lenders and most loans in mortgage backed 
securities are eligible for a Home Affordable Modification.  The Administration is 
working with the Congress to enact legislation that will allow FHA and VA to offer 
modifications consistent with Making Home Affordable in the near future.  Currently 
loans insured or guaranteed by these agencies are being modified under other programs 
that also enable borrowers to retain homeownership.   

 
20.  How do I apply for a modification under the Making Home Affordable Plan? 

If you meet the general eligibility criteria for the program, you should gather the financial 
documentation that your servicer will need to determine if you qualify.  Once you have 
this information, you should call your mortgage servicer and ask to be considered for a 
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Home Affordable Modification.  The number is on your monthly mortgage bill or coupon 
book.   

If your loan is current, please be patient as it may take some time before servicers are 
able to process all applications.  However, servicers immediately can begin reviewing the 
eligibility of borrowers.  

If you would like to speak to a housing counselor you can call 1-888-995-HOPE (4673).  
HUD-approved housing counselors can help you evaluate your income and expenses and 
understand your options. This counseling is FREE.   

If you have already missed one or more mortgage payments and have not yet 
spoken to your servicer call them immediately. 

21.  What information and documents will I need? 
 

It will help your servicer and speed processing of your application if you gather some 
information and documents before you call. For all borrowers on your loan, you will 
need: 

• Information about monthly gross income, including recent pay stubs if the 
borrowers are salaried and receive them and documentation of any income 
received from other sources. 

• Most recent income tax return. 
• Information about assets. 
• Information about any second mortgage on the house. 
• Account balances and minimum monthly payments due on all credit cards. 
• Account balances and monthly payments on all other debts such as student 

loans and car loans.  
• A letter describing why your mortgage is unaffordable (i.e. what caused your 

income(s) to be reduced or expenses to be increased). 
 
22.  How long will the Home Affordable Modification Program be available? 

 
The program expires on December 31, 2012.  Your trial modification must be in place by 
that date. 
 
23.  My loan is scheduled for foreclosure soon.  What should I do? 
 
Many servicers have made a commitment to postpone foreclosure sales on all mortgages 
that meet the minimum eligibility criteria for a Home Affordable Modification until those 
loans can be fully evaluated.   
 
However, borrowers whose loans have been scheduled for foreclosure or any borrower 
that has missed one or more mortgage payments and has not yet spoken to their servicer 
should contact the servicer immediately. Borrowers may also contact a HUD-approved 
housing counselor by calling 1-888-995-HOPE (4673).   
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WHAT ELSE DO I NEED TO KNOW?   
 

1.  Who is my “loan servicer?  Is that the same as my lender or investor? 
 

Your loan servicer is the financial institution that collects your monthly mortgage payments and 
has responsibility for the management and accounting of your loan.  Your servicer may also be 
your lender, which means they own your loan, however, many loans are owned by groups of 
investors.   
 
Traditionally, banks used money deposited in customers’ savings accounts to make loans.  They 
held the loans, earning the interest as borrowers repaid over time. Banks were thus limited in the 
number of loans they could make because they had to wait to make new ones until savings 
deposits grew or existing borrowers repaid their loans.  Many families who wanted to own a 
home were unable to do so because there was not a steady supply of money to lend.    
 
Over time, banks started to turn loans into cash by pooling large groups of loans together to create 
mortgage backed securities that could be sold to investors such as pension funds and hedge 
funds.  The investors get the right to collect future payments and the bank gets cash that it can use 
to make more loans.  Investors hire loan servicers to collect payments and interact with 
customers.   
 
If you have questions about your loan or you are behind on your payments you should call your 
loan servicer at the number on your payment coupon or monthly mortgage statement.  
 
2.  Why does my loan servicer have to ask the investor if they can do a loan modification? 

 
If the organization that services your loan does not own it, your servicer may need to get 
permission from the owner or investor before they can change any of the terms of your loan.  
Generally, there is a contract between the servicer and the investor that states what kind of actions 
the servicer is allowed to take.  Most of these contracts, called pooling and servicing agreements 
(PSAs), give the servicer a lot of leeway to make modification decisions, so long as the 
modification provides a better financial outcome for the investor than not modifying the loan.   
 
3.  What should I do if my servicer tells me that the investor is not participating in 
Making Home Affordable? 
 
As contracts with servicers and investors are signed, the list of participants will be posted 
at http://www.makinghomeaffordable.gov/.  Borrowers should check first to see if their 
servicer is listed.   If so, you should call your servicer back and ask to speak to a 
supervisor or you may contact a HUD-approved housing counselor for assistance.  If your 
servicer or investor is not participating in the program, you should ask your servicer or a 
housing counselor about other workout options that may be available.    
 

 
BEWARE OF FORECLOSURE RESCUE SCAMS – HELP IS FREE! 
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• There should never be a fee for assistance with or information about the Making 
Home Affordable Program.   

• Beware of any person or organization that asks you to pay an upfront fee in exchange 
for a counseling service or modification of a delinquent loan.  Do not pay – walk 
away! 

• Beware of anyone who says they can “save” your home if you sign or transfer over 
the deed to your house.  Do not sign over the deed to your property to any 
organization or individual unless you are working directly with your mortgage 
company to forgive your debt. 

• Never make your mortgage payments to anyone other than your mortgage company 
without their approval.   
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Red Flags of Mortgage Fraud 
Professional Licensing & Homeowner Protection Unit 

Indiana Office of the Attorney General 
 

• The borrower does not occupy the home (non-owner occupied). 
• The borrower has never viewed the property. 
• The borrower purchased several properties within a short time period. 
• The borrower declares numerous properties as his/her primary residence.   
• The borrower received cash or other compensation to purchase the property. 
• The borrower owns numerous properties that greatly exceed his/her financial 

means.   
• The borrower never took occupancy of the property 
• The source of the down payments funds or the amount of cash received from 

the borrower is suspect.  This is especially suspect if this money comes from 
the seller.  

• Money is disbursed that is not reported on the HUD-1.  
• The same loan brokers, appraisers, and closing agents appear in numerous 

transactions.   
• Extraordinarily high loan broker fees 
• Altered loan documents including W-4s, bank statements, and purchase 

agreements. 
• The borrower signed blank loan documents.   
• The property is held in a trust 
• The borrower is asked to sign a Power of Attorney. 
• The borrower holds a subprime loan when the borrower would have qualified 

for a conventional loan.  
• Material misstatements on the loan application (i.e. – inflated income, inflated 

assets, unreported liabilities, false bank accounts, false second mortgages, etc.) 
• Large seller concessions for home improvements when the work is not 

completed at the time of closing (i.e – basement finishing).   
• No real estate commissions were paid or commissions outside the industry 

norm were paid. 
• No mortgage payments or very few payments were made on the property. 
• Appraisal appears inflated. 
• Amount of loan principal is not supported by the value of the neighborhood.    
• The appraisal is dated prior to the loan application. 
• Multiple appraisals with the same effective date for the same property with the 

different values.  
• A short period of time between a sale of the property and a much higher 

subsequent sale of property without a justifiable reason for the increase in price.  
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