




Statute of Limitations

Presenter: William Welch IPAC Child Support Staff 
Attorney



How A Statute of Limitations 
Issue Can Effect Your Office








Alternate Title:

Avoiding those 

“OH CRAP” 

Moments



Two Different Statutes of Limitations

Child Support Statute 
of Limitations

•34-11-2-10

Judgment Statute of 
Limitations

•34-11-2-12



But First………

Some Child 
Support Statute 
of Limitations 

History

Presenter
Presentation Notes
OK…we won’t go back to 1776…



Cause of action before 9/1/1982

15 years 
from support 

accrual

Presenter
Presentation Notes
1982 Volkswagen Jetta GL Coupe



Cause of action after 9/1/1982

10 years 
from support 

accrual

Presenter
Presentation Notes
Calculating whether statute of limitations has run.  For every week that child support amount accrued, Statute of Limitations ran 10 years later, but just for that week’s payment.  Then you go to the next week’s payment, and so on.   If payments came in, then where to they go?  Do they go to amounts for which the SOL has already expired, will soon expire, or to amounts that just accrued?



But then we got our own…

Started out
1995

34-1-2-1.6

Recodified
1998

34-11-2-10



Child Support Statute of Limitations

An action to enforce a child 
support obligation must be 
commenced not later than 

ten (10) years after:

(1)  the eighteenth birthday 
of the child; or

(2)  the emancipation of 
the child

Presenter
Presentation Notes
Changed from original statute of limitations that said claim expires from 10 years from when it accrues.  Conversion rule:  If claim was still active, then new SOL takes over…however, claim that had expired could not be revived by new statute of limitations. 



Scenario 1

Child support order issued in 
1993 for child who was then 4 

years old.  Child was 
emancipated at age 21 in 2010.  

In the meantime, regarding 
your file…

Presenter
Presentation Notes
Nothing paid.  Under old SOL, the payments due from 1993-1995 would have begun to fall off 2003-2005.  Child turned 18 in 2007.  SOL expires under new statute in 2017.  Conversion rule:  If claim was still active, then new SOL takes over…however, claim that had expired could not be revived by new statute of limitations. 



I knew I left 
that file at 
home…but 
why 
couldn’t I 
find it??



Scenario 1

You can collect 
the entire 
amount.  

Child turned 18 
in 2007.  

Less than 10 
years have 

passed.

Presenter
Presentation Notes
Nothing paid.  Under old SOL, the payments due from 1993-1995 would have begun to fall off 2003-2005.  Child turned 18 in 2007.  SOL expires under new statute in 2017.  Conversion rule:  If claim was still active, then new SOL takes over…however, claim that had expired could not be revived by new statute of limitations. SOL runs in 2017.  You can go after the whole thing. 



Scenario 2

Once upon a time 
there was an old file 

in your office  

You finally discover it, 
but realize the child 
turned 28 last week

And you never made 
it to Court…ever…

Presenter
Presentation Notes
Again, nothing paid. What can you collect now in 2016?



This is your file



Scenario 2

You are probably out of luck.



Scenario 2

But what if…



Scenario 2

…you had an arrearage finding??



Whew!!!  Reprieve!!!



Judgment Statute of Limitations

•Every judgment and decree of any court of 
record of the United States, of Indiana, or 
of any other state shall be considered 
satisfied after the expiration of twenty (20) 
years.

IC 34-11-2-12 

Presenter
Presentation Notes
Decree not defined in the Indiana Code. 



Definition of Decree

•a judicial decision especially 
in an equity or probate court

Merriam-Webster



Definition of Decree

•A decree in equity is a sentence 
or order of the Court…

Black’s Law Dictionary



Definition of Decree

•An official order issued by a 
legal authority

Oxford English Dictionary



Moral of the Story:

If you have an arrearage finding by the Court 
you have 20 years after that to collect it…



Estate of Wilson v. Steward

The twenty-year statute is merely a rule of 
evidence that creates a rebuttable presumption.

Presenter
Presentation Notes
Estate of Wilson v. Steward, 937 N.E.2d 826November 15, 2010, Decided



Estate of Wilson v. Steward

Nothing in our statutes indicate[s] an intention 
to utterly destroy judgments after the lapse of 20 years.

Presenter
Presentation Notes
Estate of Wilson v. Steward, 937 N.E.2d 826November 15, 2010, Decided



Estate of Wilson v. Steward

A judgment that is less than twenty years old constitutes 
prima facie proof of a valid and subsisting claim…

Presenter
Presentation Notes
Estate of Wilson v. Steward, 937 N.E.2d 826November 15, 2010, Decided



Estate of Wilson v. Steward

A judgment that is over twenty years old stands discredited, 
with the lapse of time constituting prima facie proof of 

payment.

Presenter
Presentation Notes
Estate of Wilson v. Steward, 937 N.E.2d 826November 15, 2010, Decided



Estate of Wilson v. Steward

Thus, the party seeking to avail itself of the presumption of 
satisfaction of a judgment after twenty years have passed must 

plead payment.

Presenter
Presentation Notes
Estate of Wilson v. Steward, 937 N.E.2d 826November 15, 2010, DecidedHere, Mother filed her claim to enforce the 1989 money judgment six weeks after the twenty-year period expired. It is clear from Mother's testimony that she asserted nonpayment. Moreover, the record is devoid of any evidence that Father's estate pleaded payment. Thus, the evidence was sufficient to overcome the presumption of satisfaction of the judgment.



Interesting Statement

We are not aware that the Legislature has [the] power to 
decide and declare arbitrarily that a judgment has been paid 

when in truth it has not been paid

Presenter
Presentation Notes
ODELL v. GREEN, 122 N.E. 791April 17, 1919, DecidedFinally, we are of the opinion that counsel's construction of § 307, supra, would make that section unconstitutional. This feature has not been suggested by either party; but it is a consideration always before a court when construing a statute. The legislature may prescribe remedies; may fix the time within which the writ of execution may issue or an action may be brought; and, within certain limits, may establish rules of evidence; but we are not aware that the legislature has power to decide and declare arbitrarily that a judgment has been paid when in truth it has not been paid. 6 R. C. L. 319, 343, 462; 25 Cyc 984.



Bottom Line:

Get the Arrearage Finding and your Good!



But Arrears are Already Judgments!

Presenter
Presentation Notes
Skolak v. Skolak, 895 N.E.2d 1241, 1241 (Ind. Ct. App. 2008)1984 – Husband ordered to pay $50 per week in support…did not pay as ordered.2007 – IV-D filed Petition to Determine Arrearage.	Husband argued collection is time-barred.Trial Court ruled that it was not and Husband appealed.State argued that arrears was a judgment as a matter of law and therefore the 20 year judgment statute applied. Court focused on the language of the statute:  “arrearage shall be treated as a judgment”.



But Arrears are Already Judgments!

Skolak v. Skolak 
895 N.E.2d 1241

(Ind. Ct. App. 2008)

Arrearage that has not 
been subject of Court 

determination is not the 
same as a judgment or 
decree and thus does 

not come under 20 
statute of limitations

Presenter
Presentation Notes
From Skolak: The legislature expressly provided that by its placement in Chapter 16, Indiana Code section 31-16-16-2 was a "supplement" to "other remedies available for the enforcement of child support." I.C. § 31-16-16-1. The statute does not state that a payment required under asupport order and delinquent is a judgment but that it is to be "treated as a judgment." I.C. § 31-16-16-2. Further, the statute does not state that such "treat[ment] as a judgment against the obligor for the delinquent amount,“ I.C. § 31-16-16-2, supersedes the requirement that anaction brought to collect thereon comply with the applicable statute of limitation.



But Arrears are Already Judgments!

42 U.S. Code 
§ 666 (a) (9)

…each State must 
have in effect laws 
requiring the use 
of the following 
procedures…:

Presenter
Presentation Notes
42 U.S. Code § 666 - Requirement of statutorily prescribed procedures to improve effectiveness of child support enforcement



But Arrears are Already Judgments!

42 U.S. Code 
§ 666 (a) (9)

(9) Procedures 
which require that 

any payment or 
installment of 

support under any 
child support 

order…is…

Presenter
Presentation Notes
(a)Types of procedures requiredIn order to satisfy section 654(20)(A) of this title, each State must have in effect laws requiring the use of the following procedures, consistent with this section and with regulations of the Secretary, to increase the effectiveness of the program which the State administers under this part:



But Arrears are Already Judgments!

42 U.S. Code 
§ 666 (a) (9)

(A)a judgment by 
operation of law, with 
the full force, effect, 
and attributes of a 

judgment of the 
State, including the 

ability to be enforced

Presenter
Presentation Notes
(9)Procedures which require that any payment or installment of support under any child support order, whether ordered through the State judicial system or through the expedited processes required by paragraph (2), is (on and after the date it is due)—(A)a judgment by operation of law, with the full force, effect, and attributes of a judgment of the State, including the ability to be enforced,(B)entitled as a judgment to full faith and credit in such State and in any other State, and(C)not subject to retroactive modification by such State or by any other State;except that such procedures may permit modification with respect to any period during which there is pending a petition for modification, but only from the date that notice of such petition has been given, either directly or through the appropriate agent, to the obligee or (where the obligee is the petitioner) to the obligor.



Scenario 3

You file that old 
case anyway  

Statute of 
Limitations has 

run  
What now???



Scenario 3

Actually Nothing!  You handle it like 
any other case Until…

Presenter
Presentation Notes
Statute of Limitations is an Affirmative Defense



Scenario 3

The NCP raises the 
issue of Statute of 

Limitations

The Statute of 
Limitations is an 

Affirmative Defense

Must be both 
pleaded and proven 

by Defendant

Presenter
Presentation Notes
Davis v. Shelter Ins. Cos., 957 N.E.2d 995, 2011 Ind. App. LEXIS 1910 (Ind. Ct. App. 2011)With some exceptions not relevant here, statutes of limitations are affirmative defenses which must be pled and proven and can be waived. Davis v. Shelter Ins. Cos., 957 N.E.2d 995, 2011 Ind. App. LEXIS 1910 (Ind. Ct. App. 2011)



Scenario 3

Pursuant to this Rule, a party seeking the 
benefit of an affirmative defense must 
raise and specifically plead that defense or 
it is waived.

•Willis v. Westerfield, 839 N.E.2d 1179, 1185, 2006 
Ind. LEXIS 1, *8 (Ind. 2006)



Take  Aways

Don’t lose files.  (I really hate file gremlins)

Best Practice – Set up SOL Reminder System

Force NCP to allege the SOL Defense

Presenter
Presentation Notes
Don’t lose files…good luck with that…How many have not lost a file at least temporarily.Set up a Statute of Limitations Reminder system – use Outlook Task, or Outlook Calendar.  You can even create a separate SOL Calendar for the purposeForce the NCP to allege affirmative defense – Don’t roll over and play dead…but if it is brought up, then do the right thing.  



And Most Important…

Obtain Arrearage 
Determinations frequently

Every File Needs it every 
______________ years 

Presenter
Presentation Notes
Establish an office policyObtain Arrearage Findings every time you go to courtObtain Arrearage Findings on a period minimum basis…i.e., every year, every 2 years, etc. 



But can you file knowing the SOL has run?

Yes - ABA Ethics Op. 94-387 (Sept. 26, 1994)

Not unethical to file a 
lawsuit knowing the 
claim is time-barred.

No duty to inform 
opposing party that 

SOL has run and may 
negotiate to resolve a 
time-barred claim. It 
would violate duties 

of diligence and 
confidentiality to do 

so.

The result is the same 
even if the lawyer 

represents the 
government.

Presenter
Presentation Notes
Less clear in Minnesota. “Can You Ethically Assert a Time-Barred Claim?” Mary L. Galvin, Minnesota Lawyer (Nov. 27, 2000).Maybe improper in New York. “Lawyer may institute suit on cause against which period of limitations has run only where as a matter of law the limitation attaches to the remedy not the right.” NY State Bar Assn, Opinion #475 (10/14/2077).What about Indiana?Statute of limitations is an affirmative defense that is waived if not pled. Trial Rule 8(C).No Indiana authority that it is unethical to knowingly bring a time-barred claim.Probably not a violation of the Rules of Professional Conduct to bring such a claim.



But can you file knowing the SOL has run?

Best Practice – Establish a Policy

Did NCP try to 
avoid 

enforcement 
by hiding assets 

or location

Did CP ignore 
the arrears and 
wait to sign up 

for 
IV-D.

Does NCP have 
any fault in 
failure to 
enforce

Presenter
Presentation Notes
Establish an office policy on when to file.Provides guidance to enforcement personnelAvoids allegations of bias



Statute of Limitations Problem





Thank you for coming!
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