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Competency to Stand Trial   [IC 35-36-3-1 to 35-36-3-4]
1. When can issues of competency be raised?
The question of a criminal defendant's competency to stand trial may be raised at any time, including long after trial, conviction, and sentencing have occurred.  Smith v. State, 443 N.E.2d 1187 (Ind. 1983).  Whenever a trial court has reasonable grounds to question a defendant’s competency the court has a duty to act sua sponte to inquire into the defendant’s mental condition.  Fine v. State, 490 N.E.2d 305, 308 (Ind.1986).

2.  Is there a separate trial to determine competency?
The Indiana Supreme Court has held that the trial court is not necessarily required to hold a hearing on the defendant’s mental competency.  If the trial court has the defendant examined and is able to conclude from the reports of the medical experts that the defendant is clearly mentally competent, the court is not required to conduct a hearing. Wheeler v. State, 749 N.E.2d 1111, 1113–14 (Ind.2001).  If a trial court decides that a hearing is to be conducted on the defendant’s mental competency, the hearing is conducted by the court without a jury. State ex rel. Van Orden v. Floyd Circuit Court, 274 Ind. 597(1980).

3.  How is competency determined?
The test for determining competency to stand trial is whether the defendant has sufficient present ability to consult with defense counsel with a reasonable degree of rational understanding, and whether the defendant has a rational as well as a factual understanding of the proceedings against him.  

4.  What evidence is introduced at trial?
The court must appoint two or three competent, disinterested psychiatrists, psychologists, or physicians with the qualifications to examine the defendant. At the hearing, the medical experts are to testify about the results of their examination.  Any other evidence relevant to the defendant’s mental competency may be introduced.  The defendant may testify at the hearing.  

5.  What are the qualifications for a physician to determine competency?
Qualifications include: competent and disinterested; expertise in determining competency; at least one of the individuals appointed must be a psychiatrist or psychologist; does not have to be an employee or contractor of a state institution IC 35-36-3-1.

6. Which party carries the burden of proof?
Neither the prosecution nor the defendant has any burden of proof at a mental competency hearing.  The only burden rests on the trial judge to satisfy himself that the accused is or is not competent to stand trial.  Wallace v. State, 486 N.E.2d 445 (Ind.1985).

7. How does competency differ from the issue of legal insanity?
Competence to stand trial deals with triability, while the insanity defense deals with culpability, and the legal test for each is different. There is a clear distinction between a defendant's competence at the time of trial and a defendant's mental state at the time of an alleged offense.
Initial Hearings   [IC 35-33-7-1 to 35-33-7-7]

1. What is the purpose of an Initial Hearing?
An initial hearing, previously known as a preliminary hearing or an arraignment, ordinarily includes advising the defendant of his or her rights and determining the existence of probable cause for the alleged offense.  This hearing also consists of reading the indictment or information to the defendant, or stating to the defendant the substance of the charge and calling the defendant to plead thereto.  

2.  What if the person was arrested without a warrant?
a. Arrestee shall be taken promptly before a judicial officer: (1) in the county in which the arrest is made; or (2) of any county believed to have venue over the offense committed for an initial hearing in court. 
b.  If the person makes bail before the initial hearing, the initial hearing shall occur at any time within 20 calendar days after the arrest. 
c. If arrested under IC 9-30-5 (O.V.W.I) and the person makes bail before initial hearing, then initial hearing must occur within 10 calendar days after the arrest.
d. Court shall determine probable cause. IC 35-33-7-2. 
a. Lack of probable cause is not grounds for dismissal, only from release of custody.  Schwitzer v. State, 531 N.E.2d 1386 (1989).  
b. If the prosecuting attorney states that more time is required to evaluate the case and determine whether a charge should be filed, then the court shall recess or continue the initial hearing for up  to seventy-two (72) hours, excluding intervening Saturdays, Sundays, and legal holidays.  IC 35-33-7-3.
3. What if the person was arrested with a warrant?
a. Arrestee shall be taken promptly for an initial hearing before the court issuing the warrant or before a judicial officer having jurisdiction over the defendant.  
b. If the arrestee has been released in accordance with the provisions for release stated on the warrant, the initial hearing shall occur at any time within 20 days after the arrest. 

4. Practice Tips
a. Defendant shall be informed of the right to retain counsel deadline for filing motions/defenses and constitutional rights.
b. Prosecutor shall provide the Defendant a copy of the charges. 
c. Presence of Prosecutor is not required if evidence is not present, but best practice is to be present for initial hearings. 


Bail Hearings [IC 35-33-8-1 to 35-33-8-11; 35-33-7-5(4)]

1. Bail determination
a. An arrested person may be entitled to a bail hearing or a determination of bail during the course of an initial hearing.  IC 35-33-7-5(4).  
b. If the person objects to the amount of the established bail or is unable to tender the required amount, the judge may be required to proceed with a bail hearing at that time instead of committing the person to jail for inability or failure to post the bail.  
c. The person’s right to bail may be violated if the judge fails to consider the person’s individual situation and circumstances before committing the person to jail. Schmidt v. State, 746 N.E.2d 369, 373 (Ind.App.2001).

2.  How is bail determined?
a. A trial court is required to make a determination concerning bail based upon the terms and conditions which are necessary either to assure that an accused person will appear for trial or further proceedings or to protect the public from the accused. 
b. A court is required to consider: nature of the offense and potential penalty; probability of conviction; financial position of the defendant; source of funds for bail; prior record of offenses; flight to avoid criminal prosecution; residence and community contacts; employment; family ties; and defendant’s character, reputation, habits and mental condition. Gregory v. State ex rel. Gudgel, 94 Ind. 384, 387–88 (1884); Mott v. State, 490 N.E.2d 1125, 1128 (Ind. App. 3d Dist. 1986), Sherelis v. State, 452 N.E.2d 411, 414 (Ind. App. 3d Dist. 1983).

3.  How is bail modified? 35-33-8-5
The arrested person may file a motion to reduce the amount of bail specified in the bail schedule upon a showing of good cause such a change in the person’s situation or individual circumstances which would justify a reconsideration of the amount of bail.  

4.  Are all crimes subject to bail?
Offenses, other than murder or treason, shall be bailable by sufficient sureties.  Critchlow v. State, 264 Ind. 458 (1976).  Fry v. State overruled century-old precedent in Indiana holding that the burden is now on the State, in murder and treason cases, to establish facts to show proof is evident and the presumption is strong.  IC 35-33-8-2; Ind. Const., Art 1, § 17; Fry v. State, 990 N.E.2d 429 (Ind. 2013).




5.  What are different conditions of bond?  IC 35-33-8-3.2:
a. surety bond
b. cash bond (recover fines, costs, restitution, and representation)
c. restrict defendant’s activities, movements, and associations
d. no contact with individuals (victims, witnesses).
6.  How is bail revoked or altered?
a. Bail can be revoked or altered upon a motion by either the State or Defendant.
b. Credible hearsay is admissible. IC 35-33-8-5(a).
c. Revocation of bail may occur when the State proves by clear and convincing proof of one of the following:
i. Defendant or his “agent threatened or intimidated a victim, witness or juror;
ii. Attempted to conceal or destroy evidence;
iii. Violated any condition of release;
iv. Failed to appear to Court as ordered; OR
v. Committed a Felony or Class A Misdemeanor that demonstrates instability and a disdain for the court’s authority to bring the defendant to trial. 
7.  When is bail forfeited? 
a. If a defendant is admitted to bail and fails to appear, the court shall declare the bond forfeited not earlier than 120 days after the failure to appear and issue a warrant for the defendant’s arrest.  IC 35-33-8-7.
b. When a defendant is admitted to bail and then knowingly and intentionally fails to appear before the court as ordered, the court: 
i. Shall issue a warrant for the defendant’s arrest;
ii. May not release the defendant on personal recognizance; and 
iii. May not set bail for the re-arrest of the defendant on the warrant at an amount that is less than the greater of the original bail, or $2,500 in the form of a bond issued by a surety or the full amount of bond in cash.  IC 35-33-8-8.
c. “Forfeiture” within the meaning of the statute means that forfeiture should be ordered, adjudged, and executed after the defendant fails to show good reason for failure to appear.  State v. Long, 568 N.E.2d 1108 (Ind. Ct. App. 1991).




Speedy Trial [6th Amendment, Ind. R. Crim. P. 4]
1. When is the speedy trial motion invoked?
The violation may only be invoked by the defendant.  The motion is brought to the attention of the court so that the court may rule. Failure to file prior to trial does not necessarily preclude the sanction of dismissal.  Crawford v. State, 669 N.E.2d 141 (Ind. 1996).

2.  When is defendant’s Sixth Amendment right violated?
The Sixth Amendment guaranty of a speedy trial applies to the states, and a showing of prejudice is required to establish a violation of the Sixth Amendment speedy-trial clause. There are three types of prejudice resulting from the denial of a defendant's constitutional right to a speedy trial: (1) oppressive incarceration; (2) a constitutionally cognizable anxiety resulting from the excessive delay; and (3) impairment of the defendant's rights. Dillingham v. U.S., 423 U.S. 64 (1975).

3. What should be included in the motion?
The defendant’s allegations that the delay prejudiced his or her defense must be specific and a showing of actual prejudice must be supported by particular facts and not by bare conclusory statements.  Failure to allege the impairment of a defense or speculative allegations of an impaired defense due to the delay, generally, will result in a denial of the motion. 

4.  If the motion is filed, when must an incarcerated Defendant be brought to trial?
If any defendant held in jail on an indictment or an affidavit shall move for an early trial, he shall be discharged if not brought to trial within seventy (70) calendar days from the date of such motion, except where a continuance within said period is had on his motion, or the delay is otherwise caused by his act, or where there was not sufficient time to try him during such seventy (70) calendar days because of the congestion of the court calendar. Crim.Proc., Rule 4(B);  Austin v. State, 997 N.E.2d 1027 (Ind. 2013).

5.  Is there a time limit for how long a Defendant can be held on criminal charge? 
Yes. A Defendant cannot held on recognizance or otherwise to answer a criminal charge for a period in aggregate embracing more than one year from the date the criminal charge against such defendant is filed, or from the date of his arrest on such charge, whichever is later; except where a continuance was had on his motion, or the delay was caused by his act, or where there was not sufficient time to try him during such period because of congestion of the court calendar.  Any defendant so held shall, on motion, be discharged. 
Ind. R. Crim. P. 4 (c). 

Motion to Continue [IC 35-36-7-1 to 35-36-7-3; IN ST TRIAL P Rule 53.5]

1. When does motion to continue arise?
a. A motion for continuance usually arises in three contexts: the judge on his own motion continues the trial, a party moves for a continuance upon a showing of good cause established by affidavit or other evidence, and a continuance is granted upon the stipulation and agreement of the parties.
b. A motion for continuance is appropriate if the court allows the opposing party at trial to interject a new issue not raised in pretrial proceedings, or to use a previously unidentified witness or other unexpected trial evidence. The failure to object to new issues or evidence when asserted for the first time at trial and to request a continuance in order to respond to said issues or evidence, may result in a waiver of the objection on appeal.

2.  When to file a motion to continue?
A party should move for a continuance of the trial or hearing as soon as the grounds for continuance are known.  A defendant must file an affidavit for a continuance no later than 5 days before the date set for trial, or otherwise establish that he is not at fault for failing to file the affidavit at an earlier time.

3.  Motion by Defendant
a. A defendant must file an affidavit for a continuance no later than 5 days before the date set for trial, or otherwise establish that he is not at fault for failing to file the affidavit at an earlier time.
b. A motion by a defendant to postpone a trial because of the absence of evidence may be made only on affidavit showing: 1) that the evidence is material; 2) that due diligence has been used to obtain the evidence; and 3) the location of the evidence.  
c. In a motion by a defendant to postpone a trial because of the absence of a witness, the affidavit must: 1) show the name and address of the witness, if known; 2) indicate the probability of procuring the witness’s testimony within a reasonable time; 3) show that the absence of the witness has not been procured by the act of the defendant; 4) state the facts to which the defendant believes the witness will testify, and include a statement that the defendant believes these facts to be true; and 5) state that the defendant is unable to prove the facts that could be readily procured from any other witness.  






4. Motion by Prosecution 35-36-7-2
A prosecuting attorney may move to postpone the trial of a criminal cause because of the absence of a witness whose name is endorsed on the indictment or information, if he makes an official statement that: 1) shows the name and address of the witness, if known; 2) indicates the probability of procuring the witness’s testimony within a reasonable time; 3) shows that the absence of the witness has not been procured by the act of the prosecuting attorney; 4) states the facts to which he believes the witness will testify, and include a statement that he believes these facts to be true; and 5) states that the prosecutor is unable to prove the facts specified through the use of any other witness whose testimony can be as readily procured.  

5.  Practice Tips
Many Indiana courts have established local rules which govern the form and timetable for filing a motion for continuance and these local rules should be considered before making this type of motion. 
























Motion for Jury Trial [IC 35-37-1-1 to 35-37-1-6; IN CRIM P R 22]

35-37-1-2 Trial by court or jury in felony case 
The defendant and prosecuting attorney, with the assent of the court, may submit the trial to the court.  All other trials must be by jury. 

Indiana Criminal Procedure Rule 22.  Trial by jury in misdemeanor case; demand; notice; waiver
The defendant charged with a misdemeanor may demand trial by jury by filing a written demand therefor not later than 10 days before his first scheduled trial date.  The failure of a defendant to demand a trial by jury as required by this rule shall constitute a waiver by him of trial by jury unless the defendant has not had at least 15 days advance notice of his scheduled trial date and of the consequences of his failure to demand a trial by jury. 

The trial court shall not grant a demand for a trial by jury after the time has elapsed except upon the written agreement of the state and defendant, which agreement shall be filed with the court and made part of the record.  If such agreement is filed, then the trial court may, in its discretion, grant a trial by jury.  Young v. State, 973 N.E.2d 643 (App. 2012); Tripp v. State, 729 N.E.2d 1061 (App.2000)






















Change of Venue [(IC 35-36-6-1 to 35-36-11); IN ST TRIAL P RULE 76, 78; CR 12]

1. What is a change of venue?
a.  Under the United States and Indiana constitutions, a defendant has the right to be tried by an impartial jury.  A defendant therefore has a constitutional right to request a change of venue from the county where the alleged offense occurred when this is necessary to obtain a fair trial by an impartial jury.  State v. Moore, 678 N.E.2d 1258 (Ind. 1997).
b.   Even though a defendant is ordinarily limited to one change of venue, a defendant is nevertheless entitled to request a change of venue from a county to which the defendant's trial has been transferred if a further change is necessary to assure a fair trial by an impartial jury.

2 What are the procedural requirements?
a. Hearing
a. When the motion is filed, the trial judge is required to set a date for a hearing on the motion and notify the prosecuting attorney of this action. 
b. Prosecuting attorney then has a period of ten days (10) within which to file counter-affidavits in opposition to the motion. 
c. After counter-affidavits have been filed, the trial judge is required to conduct a hearing on the motion. Even if counter-affidavits are not filed, however, the trial judge is apparently required to conduct a hearing on the motion if the motion is either verified or accompanied by an affidavit. 
d. On the other hand, a hearing is not necessarily required and the motion may be summarily denied if the allegations in the motion show that the defendant is not entitled to the requested change of venue.
e. The trial court can reserve ruling on a defendant's motion for change of venue based upon alleged prejudicial pretrial publicity until after voir dire, rather than making an immediate factual determination based upon the record presented. Burdine v. State, 515 N.E.2d 1085 (Ind. 1987).
f. In a change of venue of the county regarding murder, Level 1, Level 2 felony, the court may deny the motion and draw a jury from another county.  IC 35-36-6-11. 
b.    Standard & Burden of Proof
a. A trial judge is not required to follow any particular standard of proof in deciding whether to grant a change of venue, and the decision on the motion is therefore within the judge's discretion. 
b. In exercising this discretion, a trial judge is required to balance the rights of the news media, the defendant, and the citizens of the county in deciding whether to grant the change of venue.  
c. The defendant has the burden of proving the grounds for the motion. 
c.    Test Jury 
a. Trial judge may convene a “test jury” to assist in determining the existence of bias or prejudice in the county.




































Omnibus Dates [35-36-8-1]

1.  What is an Omnibus Date?
a. Before an initial hearing is concluded, the judge is required to establish an “omnibus date” with regard to the criminal proceeding. The purpose of the omnibus date “is to establish a point in time from which various deadlines” in the course of the proceeding are to be calculated. IC 35-36-8-1(b).
b. The omnibus date for a misdemeanor charge serves as the trial date for the charge.
c. Once the omnibus date is set, neither the state or the defendant can waive it or change it. Sappenfield v. State, 462 N.E.2d 241 (Ind. Ct. App. 3d Dist. 1984).
d. An “omnibus date” does not have any necessary relationship to the holding of a “pretrial hearing” or a “pretrial conference.” A court is authorized to conduct a pretrial hearing or a pretrial conference at any time prior to the commencement of a trial, including on the omnibus date, if the court concludes that a hearing is necessary.  There is no requirement for a hearing of any nature on the omnibus date, however, and the fact that a hearing is or is not scheduled on that date should have no effect whatever on the designation of an omnibus date.

2.  Requirements for Changes Made Prior to Omnibus Dates
a. Motion to dismiss an indictment ordinarily must be filed no later than twenty days (20) before the omnibus date in a felony case and no later than ten days (10) before the omnibus date in a misdemeanor case. 
b. The filing of a notice of intent to offer evidence of an alibi or a notice of intent to rely upon a defense of insanity. If the accused person is charged with a felony, the omnibus date must be no earlier than forty-five (45) days and no later than seventy-five (75) days after the completion of the initial hearing. If the accused person is charged with only a misdemeanor, however, the omnibus date must be no earlier than thirty days and no later than sixty-five (65) days after the initial hearing. 
c. An amendment to an indictment or information that relates to a matter of substance may only be made thirty days (30) before the omnibus date for felonies and fifteen days (15) before the omnibus date for misdemeanors. Fajardo v. State, 859 N.E.2d 1201, 1205–1208 (Ind. 2007).


Motion to Dismiss [35-34-1-4]

1. Motion to dismiss by the defendant
a. Grounds: must be filed prior to trial
i. Indictment or information is defective because it does not comply with statutory requirements concerning the contents and form of a formal charge.  Neff v. State, 915 N.E.2d 1026, 1030–31 (Ind. Ct. App. 2009)
ii. Indictment or information is defective because the statute defining the alleged offense is invalid. Kaur v. State, 987 N.E.2d 164 (Ind. Ct. App. 2013).
iii. Offenses or parties are misjoined or a charge is duplicitous.  35-34-1-4(a)(2). 
iv. Grand jury proceeding was defective.  35-34-1-4(a)(3).
v. Offense is not stated with sufficient certainty 35-34-1-4(a)(4).
vi. The facts alleged in a charge do not constitute an offense 35-34-1-4(a)(5).
vii. Indictment or information was filed improperly after a grand jury voted not to indict the defendant.  35-34-1-6(b).
b. Grounds: may be filed at any time before or during the trial
i.  Alleges that the defendant has immunity with respect to the offense charged. 35-34-1-4(a)(6); Fox v. State, 997 N.E.2d 384 (Ind. Ct. App. 2013).
ii. The prosecution of a charge is barred because of a previous prosecution or double jeopardy. 35-34-1-4(a)(7).
iii. Prosecution is barred because of the violation of the defendant's right to a speedy trial. 35-34-1-4(a)(9).
c. Grounds: may be filed at any time, even after trial
Alleges that there is a jurisdictional impediment to conviction of the defendant for the offense charged. 35-34-1-4(a)(10); An-Hung Yao v. State, 975 N.E.2d 1273 (Ind. 2012).
d. Time Limitations:
Under the Indiana Code, the time for filing a motion to dismiss is determined by the grounds alleged in the motion. A motion to dismiss must be filed prior to trial if it alleges that an indictment or information is defective because it does not comply with the statutory requirements concerning the contents and form of a formal charge, including those concerning the name of the court in which the charges are filed, the citation of the statutory provision alleged to be violated, the description of the offense, the venue of the offense, and the name or description of the defendant.

2. Can a prosecuting attorney dismiss?
A prosecuting attorney may file a motion to dismiss a charge at any time, and the motion to dismiss must be granted. A court is required to dismiss any charge at the request of a prosecuting attorney, regardless of the reason or reasons for the motion. Although a prosecuting attorney is required to state the reason or reasons for a motion to dismiss, a court has no authority to review the propriety of the reasons and must grant the dismissal as requested.

































Motions in Limine

1. What is a motion in limine?
a. A motion in limine is a device to permit argument on the admissibility of evidence outside the jury's hearing. The motion is designed to keep prejudicial matters from the jury until the court has ruled at trial upon the admissibility of such matters. The motion is founded on the prejudice caused by questions or statements necessarily made prior to the offer of evidence, rather than to the prejudice cause by the evidence itself. Proper motions in limine are designed to exclude prejudicial matters, not matters that are merely irrelevant. Baker v. State, 750 N.E.2d 781, 785 (Ind. 2001).

2. When is the motion filed?
b. The motion in limine is made before or during a trial, and seeks a protective order against prejudicial questions or statements. 
c. A motion in limine may be oral or written. Vehorn v. State, 717 N.E.2d 869, 872 (Ind. 1999).
d.  The motion should specifically designate the matters it is intended to cover, but it need not describe the specific prejudice sought to be avoided. 
e. A motion in limine seeks an order requiring all counsel to approach the bench for a hearing outside the jury's hearing on the admissibility of the evidence. Weyls v. State, 598 N.E.2d 610, 613 (Ind. Ct. App. 1992).
f. The motion also should ask the judge to direct counsel to caution the witnesses to make no reference to the forbidden topics; such a procedure will avoid inadvertent violation of the order in limine. Lehman v. State, 777 N.E.2d 69, 71–72 (Ind. Ct. App. 2002).















Civil Commitment [IC 12-26-7-5]

1.  Why is an individual civilly committed?
Justification is predicated on the State's interest in the protection of the public under the police power and the protection of the mentally ill person under the parens patriae doctrine, and requires a finding that the subject of the commitment proceeding is either dangerous to herself or others or unable to live safely in freedom. State v. Davis, 898 N.E.2d 281, 288 (Ind. 2008); Strunk v. United States, 412 U.S. 434 (1973); 

An individual who is mentally ill and either dangerous or gravely disabled may be involuntarily detained or committed under one of four statutory provisions, with varying length of permissible confinement:
(1) Immediate detention.
(2) Emergency detention.
(3) Temporary commitment.
(4) Regular commitment.

2. How to commit an individual? 
In order to warrant an involuntary detention or commitment, the petitioner is required to prove by clear and convincing evidence that the individual is mentally ill and either dangerous or gravely disabled and that the detention or commitment of that individual is appropriate. The petitioner needs to prove that the patient is either gravely disabled or dangerous, not that patient is both gravely disabled and dangerous.

The trial judge in civil commitment proceedings is given latitude to ensure that the statutory criteria for commitment are met and that the rights of the person facing commitment are fully protected. The questioning of witnesses by the trial judge in a civil commitment proceeding does not violate the due process rights of the person who is the subject of a proceeding, where the court is not placed in an adversary position and does not combine the roles of judge and advocate.










Polygraph

1. Are polygraphs admissible in Indiana?
	Polygraph examinations are generally not admissible as evidence in Indiana because of 	the inherent unreliability of polygraph examinations.  Gray v. State, 758 N.E.2d 519 (Ind. 	2001).  Notwithstanding, the results of polygraph examinations may be admissible where 	the parties have entered into a valid stipulation to that effect.   Jackson v. State, 735 	N.E.2d 1146 (Ind. 2000).

2. What are the prerequisites to the admission of polygraph results? 
	a.  written stipulation signed by the prosecution, the defendant, and defense counsel 		     providing for the defendant's submission to the examination and subsequent admission 	     at trial of the results. Wright v. State, 593 N.E.2d 1192, 1194–1195 (Ind. 1992).  
	b.  the admissibility of the test results is at the trial court's discretion regarding the 	   	     examiner's qualifications and test conditions.
	c.  the opposing party has the right to cross-examine the examiner if his or her graphs and    	     opinion are offered into evidence.
	d.  the jury is instructed that, at most, the examiner's testimony tends only to show 	     
                whether the defendant was being truthful at the time of the examination, and that it is 	  	    for the jury to determine the weight and effect to be given the examiner's testimony.

3. What are the requirements for a written stipulation between parties?
a. Stipulation must be signed by the prosecutor, the defendant, and the defendant’s attorney. Owens v. State, 176 Ind. App. 1 (1978).
b. Stipulation must provide for the admissibility at trial, on any party’s behalf, of the graphs and the examiner’s opinion, subject to the trial court’s discretion to exclude evidence. Harris v. State, 481 N.E.2d 382, 384 (Ind. 1985).
c. Stipulation must provide that the party against whom the evidence is offered at trial may cross examine:
a. the polygraph operator concerning the operator’s qualifications and training
b. the conditions under which the test was administered;
c. limitations and possibilities for error in the technique;
d. other pertinent matter the trial judge may allow. Taylor v. State, 409 N.E.2d 1246, 1250 (Ind. Ct. App. 1980).






Rules of Evidence 101    [Ind. R. Evid. 101]

Formal Rules Of Evidence Do Not Apply:
a. Extradition Hearings
b. Sentencing Hearings
c. Probation Hearings
d. Bail Hearings
e. Grand Jury Proceedings
f. Search/Arrest Warrant Hearings
g. Preliminary Juvenile Matters

Rules of Evidence 104        [Ind. R. Evid. 104]
1. rules of evidence do not apply to questions of admissibility and the judge may consider inadmissible evidence when making a decision.
2. Rules of evidence do not apply when establishing a foundation.  
3. Inadequate foundations are not necessarily fatal.  The judge has the discretion to admit the exhibit subject to connecting up of through a different witness.

Rules of Evidence 609      [Ind. R. Evid. 609]
1. For the purpose of attacking the credibility of a witness, evidence that the witness has been convicted of a crime or an attempt of a crime shall be admitted but only if the crime committed or attempted is (1) murder, treason, rape, robbery, kidnapping, burglary, arson, criminal confinement or perjury; or (2) a crime involving dishonesty or false statement.    
1. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction.  Further, if the conviction has been pardoned or its equivalent then it is inadmissible.  
1. Rule 609(b) requires advance written notice of an intent to use an aged conviction for impeachment purposes, though the right to notice may be waived by failure to object. Zinman v. Black & Decker (U.S.), Inc., 983 F.2d 431, 435 (2d Cir. 1993).





Rules of Evidence404(b)    [Ind. R. Evid. 404(b)]
1. General Overview
a. Rule 404(b) does not make evidence admissible; it simply sets forth one purpose for which extrinsic act evidence cannot be offered, and states that evidence “may … be admissible” for other purposes.  Hardin v. State, 611 N.E.2d 123, 128–129 (Ind. 1993).
b. Evidence of other crimes is normally excluded under Rule 403 as too prejudicial and insufficiently probative, unless one of the exceptions below (non-propensity reasons) is a genuinely disputed issue.
c. Rule 404(b) does not render evidence of other conduct inadmissible unless the evidence is offered to prove a person's character and conforming conduct. U.S. v. Sanders, 964 F.2d 295, 298 (4th Cir. 1992).
d. The prior acts do not need to ever have resulted in arrest, prosecution, or convictions or even be criminal.
2.  Admissible (404(b)) Evidence
Evidence may be admissible if it shows:
1) Motive- Fry v. State, 748 N.E.2d 369 (Ind. 2001); Ortiz v. State, 716 N.E.2d 345 (Ind. 1999)
a. motive is disputed;
b. the other crime was committed reasonably close in time to the charged offense;
c. the state can show that the defendant committed the other crime;
d. the other crime establishes a unique motive for the crime charged beyond the motives of others who commit this same crime.
2) Opportunity, Preparation, Plan- Gardner v. State, 641 N.E.2d 641 (Ind. Ct. App. 1994)
a. If a defendant claims to have had no opportunity to commit this crime because he was out of town, evidence that he was seen in town on the day of the crime committing another crime would be relevant.
b. The fact that the defendant took steps to make preparations for a crime is circumstantial evidence he later committed it, even if the preparations involved criminal activity (e.g., stealing a car to be used as the getaway car).
3) Intent, absence of mistake, lack of accident- Murray v. State, 742 N.E.2d 932 (Ind. 2001)
a. The defendant denies some aspect of mens rea by claiming he did not intend harm, acted under a mistake, or that the harm was an accident.
b. The other crimes were committed reasonably close in time to the charged offense.
c. The state can show that the defendant committed the other crimes.
d. The state can show that the defendant had the requisite intent when the other crime was committed. 
4) Knowledge
Situations in which another crimes are admissible to show knowledge are rare because knowledge is not a commonly disputed fact.
5) Identity- Allen v. State, 720 N.E.2d 707 (Ind. 1999)
a. identity is disputed,
b. the other crimes were committed reasonably close in time to the charged offense; 
c. the state can show that the defendant committed the other crimes;
d. all crimes were committed in a distinctive and unique way, so that we can say confidently that the same person committed all of them.
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