6/17/2014

= Conviction for OWI

= Conviction for speeding ticket

= Administrative suspension
= PC Affidavit
= No insurance

= Defendant surrenders license to obtain ID

= BMV is receiving orders from the court...
= Come by the state

= “Expunge” all of the following...
* Misdemeanor

* Infraction
= Administrative suspension

= Administrative procedures, for example, surrender of
license, issuance of state ID




= Misdemeanor count
= Did the defendant have a CDL at the time?
= Masking pursuant to 49 CFR 384.226
» Expungement guidelines under 35-38-9
= Seal or vacate?

= Infraction count
» Expungement guidelines under 34-28-5-15
= Seal or vacate?
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= Administrative suspension

Stem from the criminal offense?
PC suspension, insurance?
Any statutory authority to expunge?

= Expunge all conviction records that relate to the misdemeanor
conviction

Seal or vacate?
Conflicting law

= Expunging the surrender of license/issuance of ID violates X
= Not expunging it violates court order

= |s this a prosecutor issue?

= Procedure for the BMV
= Send contrary orders to prosecutor

= |f Prosecutor takes no action, sent to AG

= All of these paths put the Judge in the same box
= Issue anillegal order

= Ignore the “shall” in expungement statute
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= Three main situations:

Orders that fail to designate appropriate statute
= Different statutes have different burdens

= Specify whether orders are sealed or vacated

= Significant traffic safety concern

Orders contrary to law

= Orders that violate statute

= Orders that “expunge” issues other than those provided for by
statute

Potential Masking

= Possessing a CDL at time of offense will remove the offense from
the CDLIS database

= Modification after conviction
= Prevents aggravator of second serious offense

WE LCOM E NEW STUDENTS

= Review of these statutes should fall on the
judge to determine if they are sufficient

= Orders coming into the BMV show that this is
not happening

= If there is no objection, Judge will likely just
grant the motion
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What is being expunged?

= Infractions — 5 years from time judgment satisfied
= Misdemeanors — 5 years, related to conviction

= Other—What authority?

= |s it pursuant to the appropriate statute?

= Does it violate masking provisions?

= Does it order the BMV to do something contrary
to law?

= Objection will not solve the issue
* lllegal order puts Judge in the same trap, as
previously discussed

= May turn the burden back to the defendant to fix
deficient motion

= Must, at some point, result in appeal, by
BMV? Prosecutors? Remains to be seen

= Obtaining Driving Records
= Once BMV seals records, doesn’t show up on the BMV
portal
= “Government” tag includes law enforcement officers, which

are allowed by statute to access records, but also other
groups who are denied access

= Will require separate law enforcement tab
= Won't be available for a while

= Check prior criminal history
= If you have particular concerns, contact the BMV




