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= Fact scenario

= Enhancements

= Enhancements under our facts
= Jury instructions

= Multiple enhancement issues
= Sentencing issues

= Down and Out agree to sell an ounce of cocaine
to Donny

= Down gets in backseat next to Marie

= Down delivers an ounce of cocaine in exchange
for $1200

= Down shoots Donny in the back of the head

Down and Out take the money from the drug

deal, the cocaine, a watch and $2000 from Marie

= Down rapes Marie

Down shot Donny to eliminate gang

competition

Down raped Marie as part of gang initiation
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= Burglary, a C Felony on 9/3/2000

= Forgery, a C felony on 5/30/2003

= Sexual battery, aCfelony on 12/27/2005
= Robbery, a B Felony on 4/20/2007

= Count 1: Murder

= Count 2: Rape/L1

= Count 3: Robbery (SBI & weapon)/L2

= Count 4: Dealing in Cocaine/L2

= Other possible charges?
= Carrying a Handgun Without a License/MA/Ls
= Serious Violent Felon/L4
= Conspiracy charges
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= List of 16 aggravators that qualify

= Adds Criminal Confinement to list

= Changes made

= Conviction for L1-L4 felony
= 2 prior unrelated felonies AND

= Atleast oneis nota L6 or D felony

= Conviction for Lg felony
= 2 prior unrelated felonies AND

= Atleast oneis nota L6 or D felony
= IfapriorisaLs, L6, Class C or D felony then

= <10 years has elapsed between the time the person was released
from imprisonment, probation, or parole (whichever is the latest)
and the time the person committed the current offense
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= Conviction for L6 felony
= 3 prior unrelated felonies
= If a priorisaLs, L6, Class C or D felony then

= <10 years has elapsed between the time the person was released
from imprisonment, probation, or parole (whichever is the latest)
and the time the person committed the current offense

= For Murder, L1-L4 felony
= 6-20years

= For L5 or L6 felony
= 2-6years

= Non-suspendible

= Results in an enhanced sentence

= NOT a separate crime resulting in
consecutive sentence

= Court shall attach to felony with the highest
sentence imposed (must specify)

= Must be filed by information or indictment

= Must be given an initial hearing




= Use of a firearm during a

= Felony in 35-42 (offenses against persons)
resulting in death or SBI

* Kidnapping or

= Criminal confinement as Level 2 or 3 felony
* 5 to 20 years SEA 169
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= Use a firearm or possess a handgun, sawed

off shotgun or machine gun in a controlled

substance offense (dealing in cocaine,

narcotic drug, meth, sch. I-V)

= Up to 5 years for handgun

= Up to 10 years for sawed off shotgun

= Up to 20 years for machine gun or firearm w/
silencer/muffler

= In addition to any Section 11 (firearm) penalty- 5-
20 year enhancement

= Repeat sex offender (no change)
= Sex crimes in 35-42-4-1 thru 9 & 35-46-1-3 (Incest)
= One prior required
= 10 year maximum enhancement
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= Gang affiliation:
* An additional fixed term equal to the longest

sentence imposed for an underlying felony —a
double kick

= Several good changes to clean up the language

» New expanded intent language: committed the
felony: “with the intent to benefit, promote, or
further the interests of the criminal gang, or for the
purpose of increasing the person’s own standing or
position with a criminal gang”

= Murder OR Attempted Murder

= Does not require proof that defendant knew
the victim was pregnant or intended to cause
termination of the pregnancy

= Additional 6-20 years

= Mandatorily consecutive to underlying
sentence

= The State may seek, on a page separate from
the rest of the charging instrument....

= ...the Jury shall reconvene...

= _.orthe court shall hear the evidence in the
enhancement hearing

= Bifurcation required
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= Case qualifies for filing LWOP/DP under I.C.
35-50-2-9(b)(1): intentionally killing the victim
while committing or attempting to commit
* (G) robbery
* (J) dealing in cocaine

= (1) criminal gang activity?
= (F) rape?
= Coleman case?? Continuous criminal activity

= Count 5(a): On or about July 11, 2014, in Red
County, Indiana, Down did intentionally murder
Donny, while committing or attempting to
commit the crime of Robbery, in violation of I.C.
35-50-2-9 (b) (2) (G);
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= Count 5(b): On or about July 11, 2014, in Red
County, Indiana, Down did intentionally
murder Donny, while committing or
attempting to commit the crime of Dealing in
Cocaine, in violation of I.C. 35-50-2-9 (b) (1)

)

= 4 prior unrelated felonies (use only 3 —1is sex
offense)

= |ssues:

= Double enhancement with others

= Count 6(a): On or about September 3, 2000, in
Red Superior Court, Red County, Indiana, Down
was convicted of Burglary, a Class C felony under
Cause No. ggFC102; and

= Count 6(b): On or about January 3, 2003, in Red
County, Indiana, Down committed the offense
of Forgery, a Class C felony and on May 30, 2003,
in Red Superior Court, Red County, Indiana,
Down was convicted of Forgery, a Class C felony
under Cause No. g9FC203;




= Count 6(c): On or about December 30, 2006 in
Red County, Indiana, Down committed the
offense of Robbery, a Class B felony and on
April 20, 2007, in Red Superior Court, Red
County, Indiana, Down was convicted of
Robbery, a Class B felony under Cause No.

99FB303;

Defendant knowingly or intentionally used a
firearm in the commission of the offense of
= Murder I.C. 35-42-1-1—Count 7(a)

= Robbery I.C. 35-42-5-1— Count 7(b)

= Rape? (SBI?) I.C. 35-42-4-1— Count 7(c)

Count 7(a): On or about July 11, 2014, the
defendant, did knowingly use a firearm, to
wit: a 40 caliber Smith and Wesson, in the
commission of a felony under I.C. 35-42, to
wit: Murder, that resulted in death or serious
bodily injury.
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= Count 7(b): On or about July 11, 2014, the
defendant, did knowingly use a firearm, to
wit: a 40 caliber Smith and Wesson, in the
commission of a felony under I.C. 35-42, to
wit: Robbery, that resulted in death or serious
bodily injury.

= Defendant used a firearm and/or possessed a
handgun while committing the offense of
Dealing in Cocaine
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= Count 8: On or about July 11, 2014, Down did
knowingly or intentionally use a firearm, to
wit: a 40 caliber Smith and Wesson with a
silencer, while committing the offense of
Dealing in Cocaine under I.C. 35-48-4-1;
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= Defendant has one prior unrelated felony
conviction for Sexual Battery

= Can you file this enhancement AND also file
the habitual offender enhancement?

= Count 9: On or about December 27, 2005, in
Red Superior Court, Red County, Indiana,
Down was convicted of Sexual Battery, a
Class C felony, under Cause No. 9ggFC4o0s;

= Defendant was a member of a gang while
committing the felony offense of Murder,
Robbery, Dealing Cocaine and Rape AND

= Committed the felony offenses of Murder,
Robbery and Rape at the direction of orin
affiliation with a criminal gang
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= Can't use if convicted of Criminal Gang
Activity under I.C. 35-45-9-3
= File Criminal Gang Activity as a crime or file the
enhancement?

= Mandatorily consecutive to underlying
sentence

= Count 10: On or about July 11, 2014, Down, as
a member of a criminal gang, did knowingly
or intentionally commit the offense of
Murder, and committed the above felony
offense at the direction of or in affiliation
with a criminal gang;

6/12/2014

Count 5: LWOP

= Count 5a: Aggravating Circumstance #1

= Count 5b: Aggravating Circumstance #2

= Count 5c: Weighing of Aggravators and Mitigators

Count 6: Habitual Offender
= Count 6a: prior conviction #1
= Count 6b: prior conviction #2
= Count 6¢: prior conviction #3
= Count 6d: Habitual offender finding
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= Count 7: Use of a Firearm
= Count 7(a): in the commission of Murder
= Count 7(b): in the commission of Robbery

= Count 8: Use or Possession of a Firearm While
Dealing

= Count 9: Repeat Sexual Offender

= Count 10: Criminal Gang
= Count 10a: while committing Murder

= Count 10b: while committing Robbery
= Count 10c: while committing Rape

= Some patterns exist but NOT all

= Be prepared to have to write your own
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= Recidivism enhancements
= Habitual offender
= Repeat sexual offender

= Non-recidivism enhancements (not based on
past criminal record)
= Use of firearm
= Use/possession of gun while dealing
= Criminal gang
= LWOP/DP
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= So what is the Maximum sentence?

ey
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