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= Converts Class A—D Feloniesto Levels1-6
= Murder & Misdemeanors unchanged

= Current Code New Code
Murder Murder
Class A Levels1&2
Class B Levels3 & 4
Class C Level 5

Class D Level 6




Sentencing Range Comparison
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1.C.35-50-2 Class Current Level New
35-50-2-3 Murder 45-65 years Murder 45-65 years
35-50-2-4 A 20-50 years 1 20-40 years
35-50-2-4.5 2 10-30 years
35-50-2-5 B 06-20 years 3 03-16 years
35-50-2-5.5 4 02-12 years
35-50-2-6 C 02-08 years 5 01-06 years
35-50-2-7 D 0.5-03 years 6 0.5-2.5 years

Advisory Sentence Range Comparison

1.C.35-50-2 Class Current Level New
35-50-2-3 Murder 55 years Murder 55 years
35-50-2-4 A 30 years 1 30 years
35-50-2-4.5 2 17.5years
35-50-2-5 B 10 years 3 09 years
35-50-2-5.5 4 06 years
35-50-2-6 C o4 years 5 03 years
35-50-2-7 D 01.5 years 6 o1years

= Most felonies are essentially unchanged
= Approximately go felonies are decreased
= Drug crimes
= Property crimes
= Approximately 30 felonies are increased
= Sexcrimes
= Crimes of violence (murder)




= |.C. 35-32-1-1 provides legislative policy
guidance on the application of Title 35
= New subsection/policy statements:
= Reduce crime by promoting use of evidence based
best practices for rehabilitation in a community
setting

= Keep dangerous offenders in prison by avoiding
the use of scarce space for nonviolent offenders
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= New subsection/policy statements:

= Give judges maximum discretion to sentence
based upon a consideration of all circumstances
related to the offense

* Maintain proportionality of penalties across the
criminal code

= Make lengths of sentences more certain for
victims

= Advisory sentences (I.C. 35-38-1-1.3)
= If court imposes the advisory sentence, then the
court is excused from issuing a statement of
reasons for the sentence it imposes
= Current law requires a statement of reasons in
every case
= Designed to encourage use of advisory sentences




= Advisory sentences (I.C. 35-38-1-1.3)

= After a court has pronounced a sentence for a
felony conviction, the court shall issue a
statement of the court’s reasons for selecting
the sentence that it imposes unless the court
imposes the advisory sentence for the
felony.
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= Mandatory Minimum Sentences:

= Current law — 35-50-2-2 (2 categories)
1) Any felony with a prior felony conviction —time limits
on Class C (7 years) and Class D (3 years)
2) List of 30 (examples: murder, rape, and a number of
class A felonies)
Somewhat complicated

= Starting July 1, 2014
= Reduced Mandatory Minimum Sentences:
= New 35-50-2-2.2 replaces 35-5-2-2 & provides:
= All sentences can be suspended except:
= Minimum for Levels 2 & 3 with a prior unrelated felony
= Minimum for Murder & Level 1 (heinous g)
Not complicated
Exception - No mandatory minimum for Level 2 & 3 drug offenses

even with a prior felony.
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= Mandatory Minimums still apply to adult
offenders convicted of a felony who have a prior
juvenile adjudications (felony) within 3 years of
commission of the adult felony

= |.C. 35-50-2-2.1(a) minimum not suspended if
juvenile record consists of:
* One class A/B, level 1-4 felony
= Two class C or D, level 5 or 6 felonies
= One class C/level 5 and one class D/level 6 felonies,
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= However, I.C. 35-50-2-2.1(b) provides, court may
still suspend any part of the felony, if it finds:
= Circumstances are unlikely to recur,
= Victim induced or facilitated the offense,
= Substantial grounds exist that justify or tend to
excuse, though failing to establish a defense,

* The juvenile offense was not a class A/B, level 1-4
felony and the convicted person is to undergo home
detention per I.C. 35-38-1-21 (DOC petition) instead of
the minimum sentence.

» |.C. 35-5-2-8 Habitual Offender
= One Habitual (Others repealed)

= All felonies qualify: drug offenses, Title g offenses,
including any misdemeanor that was enhanced to
a felony.

= No right to Voir Dire during habitual phase
= Attaches to the highest felony charged
= If set aside applies to next highest felony

15




5/5/2014

= |.C. 35-5-2-8 Habitual Offender

= Not a consecutive sentence —an enhanced
sentence

= Collateral attacks of unrelated felonies are not
permitted during habitual proceeding

= Charge by way of information
= Conduct an initial hearing

= Habitual Offender Enhancement
= 3 sections:

= Murder through Level 4 felonies
= 2 prior unrelated felonies

= Limited to 1 level 6 felony
= Level 5 felonies
= Same as above

= Not more than 10 years have elapsed between the completion of
sentence/parole on a Level 5 or 6 felony and the current offense

= Habitual Offender Enhancement
= 3 sections:
= Level 6 felonies

= 3 prior unrelated felony offenses

= Not more than 10 years have elapsed between the completion of
sentence/parole on a Level 5 or 6 felony and the current offense
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= Habitual Offender Enhancement
* Penalties:
= Murder through Level 4 felony - 6 to 20 years
= Level 5 & 6 felony - 2 to 6 years

= At 25% credit 20 years is equivalent to 30 years at 50%
or 15 years added to the sentence

= Habitual portion of sentence cannot be suspended

= Habitual LWOP enhancement I.C. 35-50-2-8.5
repealed (repeat class A felony sex offender and
2 priors from list of 30 felonies in I.C. 35-50-2-2).
= Death/LWOP Enhancement I.C. 35-50-2-9(b)
= Adds one new crime to the list of aggravators
= Criminal Confinement (I.C. 45-42-3-3)

Otherwise, unchanged.

= |.C. 35-50-2-10 Habitual controlled substance
offender repealed — felony drug offenses now
included in Habitual Offender (8.5)
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» |.C. 35-50-2-11 Use of a firearm during a

* Felony in 35-42 (offenses against persons)
resulting in death or SBI

= Kidnapping or

= Criminal confinement as Level 2 or 3 felony
= 5 to 20 years SEA 169

= |.C. 35-50-2-13 (No Change) Use a firearm or
possess a handgun, sawed off shotgun or
machine gun in a controlled substance offense
(dealing in cocaine, narcotic drug, meth, sch. |-V)
= Court alone conducts enhancement hearing
= Additional 5 years, 10 years for sawed off shotgun, 20
years for machine gun or firearm w/ silencer/muffler

= Consecutive to Section 11(firearm) - 5-20 year
enhancement.

= |.C. 35-50-2-14 Repeat sex offender (no change)
= Sex crimes in 35-42-4-1 thru 9 & 35-46-1-3 (Incest)
= One prior required

= 10 year maximum enhancement

= Note: Seeking to add credit restricted sex offender to
this enhancement through a technical correction
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* |.C. 35-50-2-15 gang affiliation:
= An additional fixed term equal to the longest sentence
imposed for an underlying felony — a double kick
= Several good changes to clean up the language

= New expanded intent language: committed the felony:
“with the intent to benefit, promote, or further the
interests of the criminal gang, or for the purpose of
increasing the person’s own standing or position with a
criminal gang”

* I.C. 35-50-2-15 gang affiliation:
= May not be suspended

= Admissible evidence expanded to include:
= An admission of membership by the defendant

= A statement by a family member, guardian, other gang member

= Tatoos, style of dress, associating with 1 or more gang members,
other physical evidence, companionship with gang members or
gang communications.

= Justice Dickson provided clean up language.

» May enhancements be suspended by sentencing

Court or should they be as a public safety policy?

No for the Habitual and Gang enhancements,

because the statutes clearly prohibit suspension

of the enhancements.

= Probably for the remaining enhancements
because specific language prohibiting suspension
is absent.

» Something to work on in future sessions.
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Mercy to the guilty is
cruelty to the innocent.
- Adam Smith

= When comparing old law versus new law look
at actual time. With the reduction in
education credit and the 75% credit time, you
can't just look at the years but the years they
will actually serve.
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= Truth in Sentencing

= Significantly decreases good time credit so actual

time is 75% instead of 50%.

= Limits total education credit to 2 years of actual
time instead of 4 years and imposes other

requirements on this credit.

Level Minimum _Advisory Maximum

Murder  45(33.75) 55(41.25) 65(48.75)

Level 1 20 (15) 30(22.5) 40(30)

Level2  10(7.5) 17.5(13)  30(22.5)

Level3 3(2.25) 9(6.75)  16(12)

Level 4  2(1.5) 6 (4.5) 12 (9)

Levels  1(.75) 3(2:25)  6(4.5)

Level6 .5 (.25) 1(.50) 2.5 (1.25)*
*50% credit time
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= All crimes committed under IC-48, et. al. are

completely suspendible unless 35-50-2-2.1 applies

This means a prosecutor’s ability to guarantee
executed sentences for drug dealers has been
significantly diminished.

Please forward outcomes to IPAC when you believe
an unreasonably light sentence is handed down to a
felon drug offender so a database can be created.

5/5/2014

Weight and an “Enhancing Circumstance”

Under 1 grams and no “enhancing circumstance”

Itis a Level 5 Felony

Level 5 1(.75) 3(2.25) 6 (4.5)
1to 5 grams or under 1 gram and an “enhancing circumstance”
Itisa Level 4 Felony.

Level 4 2(1.5) 6 (4.5) 12(9)
5to 10 grams or under 5 grams and an "enhancing circumstance”
Itis a Level 3 Felony.

Level 3 3(2.25) 9(6.75) 16 (12)
Over 10 grams or 5 to 10 grams and an “enhancing circumstance”
Itisa Level 2 Felony.

Level 2 10(7.5) 17.5(13) 30(22.5)

Enhancing Circumstances

» Manufacturing (so manufacturing meth starts at

Level 4)

= Possession of a firearm
= Prior conviction for Dealing

* In the presence of a child (same language a DV)

= To a person under 18 and 3 years junior
* In a drug free zone
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= 1) Prior conviction, in any jurisdiction, for
dealing in a controlled substance (not
marijuana) including an attempt or
conspiracy

= 2) Committed offense while in possession of
firearm
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= 3) Committed offense

= A) on a school bus; or

= B)in, on, or within 500 feet of
i) school property while person under 18 was reasonably
expected to be present; or
ii) a public park while a person under 18 was reasonably
expected to be present.

Reduces from 1000 feet to 500 feet
Eliminates youth program center and family housing complex

House version reduced to 250 feet but was strict liability and
included child care centers and family housing complex

= 4) delivered or financed the delivery of the drug
to a person under 18 and 3 yrs junior

= 5) manufactured or financed the manufacture

= 6) committed the offense in the physical
presence of a child under 18, knowing the child
was present and might be able to see or hear the
offense (same language as DV cases)
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Weight Enhancing Level
Circumstance
<1g Level 6
1g9-59 OR <1g +EC Level 5
5g - 109 OR <5g+EC Level 4
109 - 289 OR 5g—-10g + EC Level 3
>28g OR 10g-—28g+EC Level 2
Dealing Sch. |, II, 1 CS - I.C. 35-48-4-2
Remember Schedule 1 and 2 Narcotics are higher levels
Weight Enhancing Level
Circumstance
<1g Cl. A Misd.
19- 59 OR |<1g+EC Level 6
5g - 109 OR |<5g+EC Level 5
1049 - 289 OR |5g9-10g+EC Level 4
>28g OR |10g9-28g+EC Level 3
Dealingin Sch. IVCS - 1.C. 35-48-4-3
Weight Enhancing Level
Circumstance
<1g Cl. B Misd.
19- 59 OR <1g+EC Cl. A Misd.
5g - 109 OR <59+ EC Level 6
1049 - 289 OR 5g—10g + EC Level 5
>28g OR 10g-28g +EC Level 4

Dealingin Sch.V CS —1.C. 35-48-4-4
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<309 Cl. A Misd.
Level 6 Level 5
<309 marij. + prior 309 — 10lbs marij. + prior
drug offense dealing offense
< 5g others + prior 59— 300 g others + prior
drug offense dealing offense
30g-10lbs >10 |bs
59 — 3009 others >300g others

Sale to minor

Dealing Marijuana - I.C. 35-48-4-10
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= Evidence in addition to the weight of the drug
that the person intended to manufacture,
finance the manufacture of, deliver, or
finance the delivery of the drug.

= Applies to all dealing offenses.

= Increases the amount required to bump up
felony levels from 2g to 5g

= Incorporates possession with intent language

= No other changes

m |.C. 35-48-4-10.5
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= |.C. 35-48-4-4.5: Dealing in a Substance
Represented to be a Controlled Substance (Level
6)

= |.C. 35-48-4-4.6: Dealing or Possession of a
Lookalike Substance (Level 5 for dealing)

= |.C. 35-48-4-5: Dealing in a Counterfeit
Substance (Level 6)
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= Penalties were significantly lowered for
possession offenses.

= With the capability to divert Level 5 and 6
felonies we will have the ability to divert most
possession cases.

» The legislature is very concerned about
separating addicts from dealers.

Possession Enhancing Level
Circumstance

<59 Level 6

5J—10Q OR <5g+EC Level 5

109 -—28g OR 5g—10g + EC Level 4

>28g OR 10g-28g +EC Level 3

Possession of Cocaine/NC: I.C. 35-48-4-6
Possession of Meth: I.C. 35-48-4-6.1
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= Class A Misdemeanor (was FD)

= Level 6ifadd EC

= Codeine section (c) (Sch. V) is now Class A
Misdemeanor, not FD.

Possession of CS —I.C. 35-48-4-7
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= Class B misdemeanor (was Cl. A Misd.)

= Class A misdemeanor with prior conviction
for a drug offense

= |evel 6 if >30g marijuana (or > 2g hash, etc.)
AND prior conviction for drug offense

= Adds tacking provision (in any 30 day period)
m [.C.35-48-4-11

» Warned that it will likely take longer for
testing due to new weight limits

= Must now test more of the drug up to the
weight limit to get the higher charge

= Try to be patient and understanding
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= No change to manufacture and possession of
paraphernalia statutes
= Manufacture: I.C. 35-48-4-8.1
= Possession: I.C. 35-48-4-8.3

= Removes the reckless dealing in
paraphernalia section in 8.5
= Rest remains the same

» |.C. 35-48-4-15 (effective Jan. 1, 2015)
= Court MAY, not shall
= Removes suspensions for:
= All possession offenses
* Dealing in counterfeit substance
= Conspiracy to commit offenses
= Motor vehicle registrations
= Ability to register vehicles in future
= Ability to receive license or permit for 6 months

= Don't forget to collect evidence for new
enhancing circumstances
= Children being present

» Possession of a firearm
= Manufacture of drugs

= Many drug dealers houses have guns and/or
children present
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= Enhancements

* Habitual Offender

» Possession of a firearm while committing a drug
offense is still the law. It adds a least 5 years at 75%.
That's almost 4 years of actual time. That's 8-10 years
under today’s standards. This should be considered.

» Criminal Gang enhancement has even stronger
language now. It DOUBLES the sentence!
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= Habitual Offender Fix
= 6to 20 years on 3 time felon of Level 4 or above.
= 2to 6 years on multiple felons at Level 5 or 6.
This will be able to be used on drug dealers now.

Itis also NOT SUSPENDIBLE and ENHANCEs (CONSECUTIVE)
to the underlying sentence.

That means even the most lenient judge has to give a drug
dealer a 6 year nonsuspendable sentence. That is 4.5 years of
actual time. In today’s terms equivalent to an 18 year sentence.

DO NOT OVERLOOK THISTOOL!

= Aaron Negangard

» 812-584-5995
= anegangard@dearbornohioprosecutor.com
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HEA 1269 —Part1

A. I.C.1-1-5.5-21(a) provides that penalties incurred,
crimes committed, or proceedings begun prior to
July 1, 2014 operate under the law in effect at the
time.

B. I.C.1-1-5.5-21(b) makes it clear that the Doctrine
of Amelioration (Vicory v. State 400 N.E.2d, Ind.
1980) does not apply to offenses committed
on/after July 1, 2014.
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Doctrine of amelioration:

Generally courts must sentence defendants under
the law in effect at the time the offense is
committed. However, when the legislature enacts
an ameliorative amendment (lowers penalties),
without a savings clause, the new ameliorative
amendment (lower penalty) will apply to all
individuals sentenced after its effective date.

Direct Placement into Community Corrections

1. Amends I.C. 35-38-2.6-1(a) Permits Court to place a
felon in a community corrections program whenever
any part of the sentence may not be suspended

2. 1.C.35-38-2.6-1(b) list of prohibited offenses
amended to permit a community corrections direct
placement for dealing in cocaine, meth, sch. |, II, IlI
controlled substances and OVWI w/priors.

60
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= David N. Powell, Executive Director
= Indiana Prosecuting Attorneys Council
» 302 W. Washington Street

= Indianapolis, Indiana 46204
= dpowell@ipac.in.gov
= 317-232-1836
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