
6/12/2014

1

Sex Crimes & 
DV Prosecution 
After July 1, 2014

Suzanne O’Malley
Deputy Director
Indiana Prosecuting 
Attorneys Council 

 Criminal Code 
Evaluation 
Commission 

 CCEC Work Group
 Proportionality 
 Elimination of 

duplication
 HEA 1006- 2013
 HEA 1006 - 2014

Technical Corrections Bill 
June 17th, 2014 

Changes to 
the crimes



6/12/2014

2

Battery 
Mixture of Old Battery and Battery by Bodily Waste

IC 35-42-2-1
a person who knowingly or intentionally:

(1) touches another person in a rude, 
insolent, or angry  manner; or

(2) in a rude, insolent or angry manner 
places any bodily fluid or waste on another 
person;

commits battery, a Class B misdemeanor.

No Injury

Level 6 felony
 committed against a public safety official 

while engaged in duty
 committed against a child under (14) 

and person at least eighteen (18)
a person who has a mental or physical 

disability and committed by a caretaker 
committed against an endangered adult 

(as defined in IC 12-10-3-2)

No Injury
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The offense is committed against a family or 
household member (as defined in IC 35‐31.5‐2‐128) 
if the person who committed the offense:

(A) is at least eighteen (18) years of age; and
(B) committed the offense in the physical 
presence of a child less than sixteen (16) 
years of age, knowing that the child was 
present and might be able to see or hear the 
offense.

No Injury

Level 5 

No Injury

committed with a deadly weapon 

conviction for battery against the same victim

IC 35-42-2-1.3 Domestic Battery

 Unchanged 
 Class A misdemeanor 

 Spouse/living as spouse/child in common 

+ Injury
 Level 6 felony 

+ Prior conviction or in presence of 
a child
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http://www.in.gov/judiciary/

Bodily Injury

Class A misdemeanor if it results in bodily 
injury to any other person

*   Public safety Official
*   Child under 14
*   Person with mental or physical  disability
*   Endangered adult
*   Pregnant woman 

Level 5 Felony 

Moderate Bodily Injury

The offense results in moderate 
bodily injury to any other person

Level 6 Felony 
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IC 35‐31.5‐2‐204.5
"Moderate bodily injury"
Effective 7‐1‐2014.
Sec. 204.5. "Moderate bodily injury" 
means any impairment of physical 
condition that includes substantial pain.
As added by P.L.158‐2013, SEC.376.

IC 35‐31.5‐2‐29
"Bodily injury"
Sec. 29. "Bodily injury" means any 
impairment of physical condition, 
including physical pain.
As added by P.L.114‐2012, SEC.67.

IC 35‐31.5‐2‐292
"Serious bodily injury"
Sec. 292. "Serious bodily injury" means bodily injury 
that creates a substantial risk of death or that causes:
(1) serious permanent disfigurement;
(2) unconsciousness;
(3) extreme pain;
(4) permanent or protracted loss or impairment of the 
function
of a bodily member or organ; or
(5) loss of a fetus.

As added by P.L.114‐2012, SEC.67.
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Level 5 

Serious Bodily Injury

Serious bodily injury to another person

Level 4
Endangered Adult 

Level 3 

A child under 14 

Level 2

Death 

Endangered Adult 

Child under 14 

35-42-2-1.5.
Aggravated battery

A person who knowingly or intentionally inflicts injury on a 
person that creates a substantial risk of death or causes:

(1) serious permanent disfigurement;
(2) protracted loss or impairment of the function of a 
bodily member or organ; or
(3) the loss of a fetus;

commits aggravated battery, a Level 3 felony.  

However, the offense is a Level 1 felony if it results in the 
death of a child less than fourteen (14) years of age and is 
committed by a person at least eighteen (18) years of age.
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35-46-1-4.1. Reckless supervision 
by a child care provider

 (a) As used in this section, “child care 
provider” means a person who provides 
child care in or on behalf of:

(1) a child care center or
(2) a child care home 

regardless of whether the child care center
or child care home is licensed.

12‐7‐2‐28.4. Child care center
12‐7‐2‐28.6. Child care home

 A child care provider who 
recklessly supervises a child 
commits reckless supervision, a 
Class B misdemeanor.  

Class A misdemeanor if results in SBI

Level 6 felony if the offense results 
in the death

Neglect 

 A person
 having care of a 

dependent
 knowingly or 

intentionally
 places the 

dependent in a 
situation that 
endangers the 
dependent’s life or 
health;

Reckless Supervision 

 child care provider
 recklessly 
 supervises a child
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Possible lesser included?
Child care center

 “while unattended 
by a parent, legal 
guardian,   or 
custodian”

 for regular 
compensation

 for more than four (4) 
hours but less than 
twenty-four (24) 
hours in each of ten 
(10) consecutive 
days per year

Child care home

 Residential 
structure in which 
at least six (6) 
children receive 
child care from a 
provider

 Plus all the 
requirements of a 
child care center

Kidnapping & Confinement 
 Confine 
 As used in this 

chapter, “confine” 
means to 
substantially 
interfere with the 
liberty of a person.

 Kidnapping
 A person who 

knowingly or 
intentionally removes 
another person, by 
fraud, enticement, 
force, or threat of 
force, from one 
place to another 
commits kidnapping

Brown v. State, 868 N.E.2d 464
 We therefore conclude that the criminal 

confinement statute, Ind. Code § 35-42-3-3, as to 
its inclusion of the words "fraud" and "enticement," 
is void for vagueness, and cannot be a basis for 
the defendant's convictions in this case.

 We therefore construe the Indiana criminal 
confinement statute to exclude from Section 3-
3(a)(2) the phrase "by fraud, enticement," leaving 
it intact as to its proscription against a person who 
knowingly or intentionally "removes another person 
by force or threat of force" from one place to 
another. 
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Human Trafficking 
• IC 35-42-3.5-1 (b) Human trafficking of a minor

• Expands crime to include 16 & 17 year old victims  in 
certain circumstances

• when the person recruits, harbors or transports child 
– To engage child in forced labor or involuntary servitude;
– To induce child to engage in prostitution or a performance 

or incident which includes sexual conduct 

But age remains 16 when intent is to cause the child to 
participate in sexual conduct 

Sexual Trafficking
 Sexual trafficking of a minor
 Expands age of victim to 18 
 Person sells or transfers custody of a child 

for purposes of prostitution or participating 
in sexual conduct 

Definition of sexual conduct: sexual intercourse, deviate sexual 
conduct, exhibition of the uncovered genitals intended to satisfy or 
arouse the sexual desires of any person, sadomasochistic abuse, 
sexual intercourse or deviate sexual conduct with an animal, or any 
fondling or touching of a child by another person or of another 
person by a child intended to arouse or satisfy the sexual desires of 
either the child or the other person.

Rape & Criminal Deviate 
Conduct
 Currently 2 separate crimes
 After July 1st everything is Rape

 Crime of Criminal Deviate Conduct is repealed
 Doesn’t affect any current convictions
 Will only apply to crimes committed after June 

30, 2014
 Name change

 “Deviate Sexual Conduct” will now be called 
“Other Sexual Conduct” 
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Definition of “other sexual conduct”

 “other sexual conduct " means an act 
involving:

(1) a sex organ of one (1) person and the 
mouth or anus of another person; or

(2) the penetration of the sex organ or 
anus of a person by an object.

 No change to “Sexual Intercourse”
 means an act that includes any penetration of 

the female sex organ by the male sex organ.

Rape 
 A person who knowingly or intentionally 

has sexual intercourse with another person 
or knowingly or intentionally causes 
another person to perform or submit to 
other sexual conduct when:
 compelled by force/threat of force
 victim is unaware
 victim is so mentally disabled/deficient 

can’t consent 

Rape Continued
 Rape becomes a level 3 felony 
 Enhanced to a level 1 felony 

 Same circumstances which enhance to an 
A felony now
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Solicitation
 Level 5 felony if the person solicits the 

child or individual the person believes to 
be a child under fourteen (14) years of 
age to engage in sexual intercourse or 
other sexual conduct

 Also a level 5 felony if perpetrator is at 
least 21 and solicits a child 14-16

Solicitation
• Creates an enhancement to both the under 14yr  old 

child and the 14-16 yr old child provisions
 Factors for enhancement

1.Commits the offense by using a computer and
travels to meet the child or person believe to be a 
child  OR
2. has a previous unrelated conviction for 
committing solicitation

Child solicitation

• Level 4 felony if the person solicits the child or 
individual the person believes to be a child 
under fourteen (14) years of age to engage in 
sexual intercourse or other sexual conduct 
and:

(A) commits the offense by using a 
computer network (as defined in IC 35-43-2-
3(a)) and travels to meet the child or 
individual the person believes to be a child
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Child solicitation
 IC 35-42-3-3 Child Molest

 (c) A person may be convicted of 
attempted child molesting of an individual 
at least fourteen (14) years of age if the 
person believed the individual to be a 
child under fourteen (14) years of age at 
the time the person attempted to commit 
the offense.

Child Molest
 New section added
 A person may be convicted of attempted 

child molesting of an individual at least 
fourteen (14) years of age if the person 
believed the individual to be a child 
under fourteen years of age at the time 
the person attempted to commit the 
offense. 

Attempt Molest
 IC 35-41-5-1 (b)
 It is no defense that, because of a 

misapprehension of the circumstances, 
including the age of the intended victim 
in a prosecution for attempted child 
molesting, it would have been impossible 
for the accused person to commit the 
crime attempted. 
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Attempt Molest continued
 (c) for purposes of subsection (a) a person engages 

in conduct that constitutes a substantial step if the 
person, with the intent to commit a sex crime 
against a child or an individual the person believes 
to be a child: 

(1) communicates with the child or individual the 
person believes to be a child concerning the sex crime; 
and
(2) travels to another location to meet the child or 
individual the person believes to be a child. 

Child 
Seduction

• SEA 53- 2013 Expanded IC 35-42-4-7 to include adults with 
professional relationships with children 

(n) A person who:
(1) has or had a professional relationship with a child at 

least (16) years of age but less than (18) years of age whom the 
person knows to be at least (16) years of age but less than (18) 
years of age;

(2) may exert undue influence on the child because of the 
person's current or previous professional  relationship with the 
child; and

(3) uses or exerts the person's professional relationship to 
engage in sexual intercourse, deviate sexual conduct, or any 
fondling or touching with the child with the intent to arouse or 
satisfy the sexual desires of the child or the person; 
commits child seduction

Effective July 1, 2013

Child Seduction
• Who is a professional?
• professional relationship occurs when the person:

1.  has a license that authorizes the person to 
carry out a particular occupation; or
2.  is employed in a position in which counseling, 
supervising, instructing, or recruiting children forms 
a significant part of the employment; and

has a relationship with the child that is based on the 
person's employment or licensed status

The term includes a relationship between a child and a 
mental health professional or military recruiter.
The term does not include a coworker relationship
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Child Seduction
• Proof person used professional relationship?
• the trier of fact may consider one (1) or more of the following:

(1) The age difference between the person and the child.
(2) Whether the person was in a position of trust with 
respect to the child.
(3) Whether the person's conduct with the child violated 
any ethical obligations of the person's profession or 
occupation. 
(4) The authority that the person had over the child.
(5) Whether the person exploited any particular 
vulnerability of the child.
(6) Any other evidence relevant to the person's ability to 
exert undue influence over the child.

Child Seduction
 On July 1, 2014
 A law enforcement officer who:

1. Is at least  5 years older than a child who is 16 or 17
2. Has contact with the child while acting within the 

scope of LEA  official duties with the child AND 
3. Uses or exerts the LEA professional relationship with the 

child to engage in; intercourse, other sexual conduct 
or touching/ fondling with the intent to arouse 

Child Exploitation
 Last year fixed a gap in the law (effective 5-7-13)
 Expands the definition of sexual conduct to include 

the female breast with less than a fully opaque                
covering of any part of the nipple

 Applied to Exploitation and Possession of Child 
Pornography 

 PROBLEM: Inadvertently  lost application to Child 
Pornography
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 (A) sexual intercourse;
(B)other sexual conduct;
(C) exhibition of  uncovered genitals 

intended to satisfy or arouse the sexual 
desires of any person;

(D) sadomasochistic abuse;
(E) sexual intercourse or  other sexual conduct 

with an animal; or
(F) any fondling or touching of a child by 

another person or of another person by a 
child intended to arouse or satisfy the 
sexual desires of either the child or the other 
person

or the female breast with less than a fully 
opaque  covering of any part of the nipple

"Sexual conduct" 

Child Exploitation
 Section (b)

(1)  Manage, produce, sponsor, present,   
exhibit, photograph…..

(2)  Disseminate….
(3) Makes computer available…

All dependent on the definition of sexual conduct 

Child Exploitation
4) with the intent to satisfy or arouse the sexual desires 
of any person: 

(A) Manage, produce, sponsor, present,   
exhibit, photograph…..

(B)  Disseminate….
(C) Makes computer available…

 any performance/ incident/ matter  that includes 
the uncovered genitals of a child less than 
eighteen (18) years of age or the exhibition of the 
female breast with less than a fully opaque 
covering of any part of the nipple by a child less 
than eighteen (18) years of age;
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Possession of Child 
Pornography  
 Increases the age of children portrayed in 

the pornography from 16 to less than 18 
years of age

 Amends IC 35-49-3-2 Obscene 
Performance to increase the age of the 
child from 16 to less than 18 years of age

 HEA 1053-2013

Child Exploitation-Sexting
 Currently it is a defense to Exploitation 

and Possession of Child Pornography if:
 Dating relationship between people not 

more than 4 years apart in age who  agree 
to send/accept legally inappropriate 
pictures via a cell phone or social media 
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Indecent Display by a Youth (Sexting)
New Crime IC 35-45-4-6 for dating teens 

• A person who: 
• (1)Produce/present/exhibit/photograph/records/create 

a digitized image of any performance that includes 
sexual conduct by a child at least twelve (12);

• (2) does or offers to disseminate or exhibit to another 
person matter that depicts or describes sexual conduct 
by a child at least 12 OR

• (3) possesses picture etc. depicting sexual conduct by a 
child at least 12 

• Class A Misdemeanor

Child Exploitation-Sexting
• If  the person was less than 18 years of age at the time 

crime committed AND
• Dating relationship between people not more than 4 

years apart in age who  agree to send/accept legally 
inappropriate pictures via a cell phone or social media 

 The person is entitled to present this defense in a 
pre-trial hearing and if they prove it by a 
preponderance of the evidence the court SHALL 
dismiss the charges WITH PREJUDICE

Sex Offender Internet Offense
 Created  probation, parole and 

community transition program restriction 
on sex offenders
 Cannot use social networking website or 

instant messaging or chat room program to 
communicate with a child under 16 unless 
they are a family member

 Effective on May 11, 2013
 SEA 347-2013
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Sex Offender Internet Offense
• IC 35-42-4-12 Effective  on May11, 2013
• (b) A sex offender who knowingly or intentionally violates a:
• condition of probation, parole or rule of a community 

transition program;
• that prohibits the offender from using a social networking 

web site or an instant messaging or chat room program to 
communicate, directly or through an intermediary, with a 
child less than (16) years of age 

• Class A misdemeanor
• Class D felony (Level 6)  with a prior unrelated conviction 

under this section.
• It is a defense is the person reasonably believed the child 

was at least 16 years old

Inappropriate Communication w/ a 
Child 

 IC 35-42-4-13 effective July 1, 2013

 Reduces the age of the perpetrator from 
at least 21 years of age to at least 18 
years old

 Provides a Class D felony enhancement 
for a prior conviction (level 6)

2014 HEA 1006 (New and 
Amended Offenses)
 IC 31-30-1-4 Juvenile Jurisdiction

 Juvenile court will now have jurisdiction for 
alleged violations of:
 Criminal Gang Activity (IC 35-45-9-3)
 Criminal Gang Intimidation (IC 35-45-9-4)
 Manufacturing/Dealing in Cocaine (IC 35-48-4-1)
 Dealing in Methamphetamine (IC 35-48-4-1.1)
 Dealing in Schedule I,II,II (IC 35-48-4-2)
 Dealing in Schedule IV (IC 35-48-4-3) 
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Charging

 Those penalties, crimes, and proceedings continue 
and shall be imposed and enforced under prior law 
as if that Section of P.L. 158-2013 or HEA 1006-2014 
had not been enacted.

 Must charge based on the criminal statute in effect 
at the time the crime occurred. 

Statute of Limitations
 Expanded the statute of limitations for certain sex 

offenses
 Committed against a child
 Is not an A felony ( a level 1 or level 2 felony)
 Is not already subject to expanded SOL allowing 

commencement up until the Victim reaches 31yrs  
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 After July 1st 2013
 10 years  or
 Within 4 years after the victim ceases to be 

a dependent of the offender

 Will only apply to crimes where the statute 
of limitations had not run on 7-1-13 

Statute of Limitations
• Crimes included:

– C felony Child Molest
– Rape & CDC 
– Child Exploitation
– Sexual Misconduct with a Minor
– Sexual Battery 
– Kidnapping
– Criminal Confinement
– Possession of Child Pornography
– Promoting Prostitution
– Human Trafficking/ Promoting HT/Sexual Trafficking

Savings Clause
 HEA 1006 does not affect:

(1) penalties incurred;
(2) crimes committed; or

(3)proceedings begun;

Before July 1, 2014 
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