
FACTFINDING PROCEDURES
The purpose of factfinding can be found at Indiana Code (IC) 20-29-8-5 which reads as follows:  “The purpose of factfinding is to provide a final solution on the items permitted to be bargained under IC 20-29-6-4 whenever the parties are unable by themselves, or through a mediator, to resolve a dispute.”

If you have any questions about the contents of this document, encounter a problem, or need clarification, please contact the IEERB General Counsel, who will respond to your questions or, if necessary, will assign other personnel to respond to your question.

FACTFINDING ASSIGNMENT and INITIAL CONTACTS
1.
If an agreement has not been reached within 15 days of the conclusion of mediation on the items permitted to be bargained, IEERB initiates factfinding.  The IEERB staff determines locale and contacts potential ad hoc panelists to determine availability for assignment as factfinder.

2.
Appointment letter is sent (mail or e-mail) to parties and factfinder with contact information listed.  In all instances cases assigned to a factfinder will have been to mediation, the mediation will not have resulted in an agreement, and both parties to the mediation will have been required to present their last best offer (LBO) to IEERB at the conclusion of mediation. 
3.
Factfinder will read the last best offer submitted by both the school corporation and the exclusive representative.  Prior to the factfinder’s appointment, IEERB staff will have reviewed the documents to assure:
a. All necessary documentation has been submitted with the last best offer.

b. ONLY Section 4 items and approved exceptions (recognition statement, grievance procedures) are included in the final offer.  Note that grievance procedures may not include binding arbitration. 
4. If  the factfinder deems information in addition to the LBOs and accompanying documentation is needed, the factfinder will request information from the parties with a 24 hour window for additional information and resubmission to the factfinder.  Note that these are “real hours” and not business hours.  If possible, it is advisable for FFs to avoid making the request on a Friday or weekend so that there are no concerns with unavailability of individuals providing the party with information they need to complete the request. 
5. Factfinder contacts the parties and sets a date for public hearing.  The complete factfinding process can take no longer than 15 days, so a date may be imposed on the parties.
6. Factfinders must avoid ex parte communications.  This means that the FF may not communicate with one party without including or informing the other.  Any e-mails sent, for example, must include both parties.
7. Factfinders are also prohibited from speaking with the mediator who had been assigned to the case.  The Factfinder is only to consider the LBOs and supporting information, while the mediator has information about past offers, bargaining positions, etc.  If the Factfinder were to talk with the mediator, the Factfinder may (even subconsciously) be influenced by the outside information the mediator shared.  In such a scenario, the Factfinder would be in violation of the statute, which restricts FF decision making to the LBOs and accompanying documents.
8. Factfinder informs IEERB of hearing date, time, and specific location (including room) for press release.

OPEN DOOR LAW REQUIRES MEDIA NOTIFICATION 48 HOURS PRIOR TO PUBLIC HEARINGS.
9. Once the hearing date is established it will not be changed unless a serious problem arises regarding the factfinder or one of the parties.
STATUTORY TIMELINES/RESTRICTIONS

1.

All factfindings must be completed in fifteen (15) days – from start to finish.

2.
The factfinding process will culminate in the factfinder imposing contract terms on the parties.  

a. The factfinder must select one (1) party’s last best offer as the contract terms.

b. The factfinder’s order must be restricted to only those items permitted to be bargained and included in the collective bargaining agreement under section 4 of this chapter [wages, salary, wage-related fringe benefits].

c. The factfinder cannot approve an offer that places the employer in a position of deficit financing (as defined in IC 20-29-2-6). 

d. The factfinder may not impose terms beyond those proposed by the parties in their last best offer.

e. The maximum contract term is 2 years (1 year contracts are also acceptable).

PREPARATION for and PROCEDURES for FACTFINDING HEARING

1.
Factfinder needs to inform the school corporation that they are responsible for providing the necessary location for the hearing and to provide equipment and necessary materials to audio tape the proceedings (IEERB does not provide court reporting services for this type of case).  The hearing MUST be recorded and while the school district will be tasked with performing the recording the factfinder is RESPONSIBLE for ensuring that a record of the evidentiary proceeding is preserved.  This record is important because the factfinding process could result in judicial review pursuant to IC 4-21.5-5 if the factfinder’s decision is appealed to the IEERB and the final order of the IEERB is unsatisfactory to the losing party.
2. The factfinder MUST follow the Factfinder Hearing Script and template for the factfinding report (titled “RECOMMENDED ORDER OF THE FACTFINDER.”).  Please review these documents prior to the hearing.  These documents are attached below.
3. Keep in mind the scope of the hearing is limited and specific.  The presentations must be focused on each party’s last best offer, including the fiscal rationale for the offer.

4. These are Presentations, not testimony. 

5. The hearing will be open to the public but no public comment will be accepted.

6. Each party is given a maximum of two hours to argue why its LBO is the most acceptable.  The school district will present first unless the parties agree to a different order of presentation.  The parties will then be given a maximum of one hour for rebuttal.  The school district will rebut first absent an agreement to the contrary.

7. Factfinder may ask questions based on review of the provided documents and the information presented at the hearing.  Factfinder should take the time necessary to assure understanding of the presentations.  
8. The parties may introduce documents as evidence in the hearing.  

a. The opposing party may object to the introduction of a document.  Since FFs are investigatory hearings (court rules of evidence don’t apply), the FF generally has the authority to admit anything the FF deems helpful.  However, keeping in mind that the FF’s report may go through a judicial review process, the FF needs to make sure that they get authentication on each document.  This means establishing, on the record, who produced the document and what it is.

b. It is customary for school corporation exhibits to be labeled with numbers (Exhibit 1, 2, etc.) and the exclusive representative’s to be labeled with letters, but either way is fine as long as it is made clear which exhibits belong to each party. 

c. Since the LBOs are statutorily required and produced outside the hearing process, they are not considered exhibits and should be labeled “LBO from [Party].”
9. The focus of the hearing is revenues available to the school corporation in their General Fund, as certified by the DOE and DLGF.

10. What to look for in the financial data:  (Essential:  the last best offer by the school corporation CANNOT exceed General  Fund revenue for the year in dispute.)

a. Verify the General Fund revenue available to the school corporation:

i. DOE estimate of funds available (2) [estimate and certification]

ii. DLGF verification of General Funds available (1)

iii. General Funds available in LBO by the school corporation

iv. Compare General Funds available in LBO by both parties.

v. If DLGF verification sheet is not complete for General Fund, verify the projected revenue matches the budget worksheets submitted to DLGF for the year in dispute.

vi. Compare funds available in LBO with projected General Fund Revenue.  The Last Best Offer must be the same as or less than the General Fund Revenue for the year in dispute.

vii. Comparisons of the costs of the proposals are only important as they relate to the total General Fund.  

viii. The Factfinder cannot accept an offer that will produce deficit financing.
CONCLUDING the CASE
1. Decision will be based on the revenues available to the school corporation in their General fund, as certified by the DOE and DLGF.  This is a financial decision specific to the school corporation.  While comparisons can be made of similar public and private concerns doing comparable work, keep in mind the financial status of the corporation at issue.  What is occurring in other school districts is not germane to the decision.

2. The factfinder's decision (Recommended Order of the Factfinder) is limited to the selection of one of the LBOs.  The factfinder has no discretion to modify the selected LBO.  The factfinder’s decision will contain the reasons why the chosen LBO was selected over the rejected LBO.
3. No later than fifteen (15) days following the start of the fact finding, factfinder forwards the completed Recommended Order of the Factfinder (use the template following this document) to IEERB, either by attaching to an e-mail accessed through the Impasse link on our website homepage (www.in.gov/ieerb) or via electronic facsimile transmission (FAX) at 317-233-6632.

4.
IEERB releases the report to the parties and to the public.  

(Same parties who received Press Release above.)

5.
Factfinder completes ad hoc claims worksheet and submits for approval/payment.


(Chairman will approve all worksheets, then submit to our accountant.  

It will take 30 days to process all claims.)  Per diem rates will be based on an 7.5 hour workday.  Time worked will be billed to the parties on an hourly basis. 
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