RFS #11-27
ATTACHMENT C
CONTRACT COMPLIANCE AND PAY FOR PERFORMANCE

Except as defined below or where the context requires otherwise, all capitalized terms shall have the meanings ascribed to them in the Contract.

Contract Compliance

1.0. Non-compliance Remedies

It is the State’s primary goal to ensure that the Contractor is delivering the Eligibility Determination System Planning Services defined and agreed to in this contract.  The State holds the Contractor accountable for being in compliance with all contract terms, regardless of fault.  
In the event that the Contractor fails to meet performance requirements, federal partner agency approval requirements, or reporting standards set forth in the Contract, the State will provide the Contractor with a written notice of non-compliance and may require any of the corrective actions or remedies discussed below.  The State will provide written notice of non-compliance to the Contractor within sixty (60) calendar days of the State’s discovery of such non-compliance.

If FSSA elects not to exercise a corrective action clause contained anywhere in the Contract  this decision must not be construed as a waiver of the State’s right to pursue future assessment of that performance requirement and associated damages, including damages that, under the terms of the Contract, may be retroactively assessed.
2.0. Corrective Actions

FSSA may require corrective action(s) when the Contractor has failed to provide the requested services.  The nature of the corrective action(s) will depend upon the nature, severity and duration of the deficiency, and repeated nature of the non-compliance.  The written notice of non-compliance may be instituted in any sequence and include, but are not limited to, any of the following:

· Written Warning: FSSA may issue a written warning and solicit a response regarding the Contractor’s corrective action.

· Corrective Action Plan Recommendation: Upon issuance of a written warning, FSSA may require the Contractor to develop a Corrective Action Plan Recommendation to remedy the breach.  Unless otherwise specified in the written warning, the Contractor will have sixty (60) calendar days to submit and receive FSSA approval of the Corrective Action Plan Recommendation.  The Recommendation must be submitted under the signature of the Contractor’s chief executive and must be approved by FSSA.  If the Recommendation is not acceptable, FSSA may provide suggestions and direction to bring the Contractor into compliance.

· Ceased Payments for Staff Vacancies: FSSA reserves the right to cease payments to the Contractor for positions on the State-approved staffing plan that are left unfilled for more than thirty (30) calendar days.  Please refer to Section 3.0: Ceased Payments for Staff Vacancies for more detail. 
· Performance Payment Withhold: In the event a Phase 1 and/or Phase 2 deliverable for which a payment withhold exists fails to achieve approval by the State Contract Manager, FNS, and/or CMS, regardless of the source or cause of the delay, the Contractor will forfeit the mandatory payment withhold on Phase 1 and/or Phase 2 remuneration owed to the Contractor.  FSSA must give the Contractor written notice ten (10) business days prior to the forfeiture of payment withhold.  Please refer to Section 4.0: Payment Withhold for more detail. 
· Contract Termination: The State may terminate the contract, in whole or in part, due to the failure of the Contractor to comply with any term or condition of the Contract, or failure to take corrective action as required by FSSA to comply with the terms of this contract.  The State must provide thirty (30) calendar days written notice and must set forth the grounds for termination.
3.0. Ceased Payments for Staff Vacancies
It is the State’s goal to minimize staff attrition rates throughout the project term to maintain consistency and quality in the Contractor’s work product.  Under no circumstances shall any position required under the State-approved Contractor staffing plan remain vacant for more than thirty (30) calendar days.  It is the Contractor’s responsibility to fill the vacant position with a qualified, State-approved replacement as quickly as possible.  The State reserves the right to cease payment of Contractor invoices for unfilled positions according to the following calculation:

[Ceased Payment = Hourly Billing Rate * Number of Unfilled Position Hours]
Where,

· Hourly Billing Rate = billing rate as specified by the Contractor in RFS Attachment G: Cost Proposal or Financial Attachment A in the resulting Contract
· Number of Unfilled Position Hours = the number of hours a position remains unfilled assuming eight (8) hour business days until a State-approved replacement is working on-site or at a State-approved location as specified in Attachment D: Scope of Work
4.0. Performance Payment Withhold

As described in Attachment D: Scope of Work, the State expects federal approval of an IAPD for the future eligibility determination system at the end of Phase 1: Planning and the selection of an implementation contractor(s) at the end of Phase 2: Procurement Support.  The State will impose a 20% payment withhold on the calculated fixed fee owed to the Contractor for Phase 1 activities, to be released upon federal partner agency approval of the IAPD.  An additional 20% payment withhold on the calculated fixed fee owed to the Contractor for Phase 2 activities will be imposed to ensure all Phase 2 activities as completed successfully.  The Phase 2 payment withhold will be released to the Contractor upon written approval of the Award Recommendation Letter by the State Contract Manager and FSSA Secretary.
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