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ATTACHMENT E

Performance Standards and Damages

I.
Consequential Damages – Failure to Meet Contract Requirements

It is expressly agreed by the State and the Contractor that, in the event of a failure to meet the performance requirements listed below, damage shall be sustained by the State, and the Contractor shall pay to the State its actual damages according to subsections 1 – 3 of this section. Written notice of said failure to perform shall be provided to the Contractor, by the Contract Administrator.

1. Operational Start Date – Damages
If, for any reason, the Contractor does not fully meet the operational start date of October 1, 2010 and a contract amendment delaying this date or start-up of a portion of the requirements listed has not been approved, then the Contractor shall be liable for costs incurred by the State to continue current operations and to complete the transition efforts. The Contractor shall forfeit any claims to reimbursement of monthly expenses or operational payments for that month and each month thereafter until the Contract Administrator approves operational readiness.  Note that the anticipated start date may be set earlier than October 1, 2010 with reasonable notice from the State.
II.
Service Level Agreements – Failure to Meet Performance Requirements
1. Non-compliance Remedies
It is the State’s primary goal to ensure that the Contractor is delivering quality and improvement assurance (QIA) services in accordance with the contract. To assess attainment of this goal, the State will monitor certain quality and performance standards and hold the Contractor accountable for being in compliance with contract terms. BCC will work collaboratively with the Contractor to maintain and improve service levels.

In the event that the Contractor fails to meet performance requirements or reporting standards set forth in the contract, any Attachment to the contract, or other standards established by State or Federal law, the State will provide the Contractor with a written notice of non-compliance and may require any of the corrective actions or remedies discussed in Section 2 below. The State will provide written notice of non-compliance to the Contractor within sixty (60) calendar days of the State's discovery of such non-compliance.

If BCC elects not to exercise a corrective action clause contained anywhere in the contract, or any Attachment to the contract in a particular instance, this decision must not be construed as a waiver of the State's right to pursue future assessment of that performance requirement and associated damages, including damages that, under the contract or any Attachment to the contract, may be retroactively assessed.

2. Corrective Actions

BCC may require corrective action(s) when the Contractor has failed to provide the requested services. The nature of the corrective action(s) will depend upon the nature, severity and duration of the deficiency and repeated nature of the non-compliance. The written notice of non-compliance corrective actions may be instituted in any sequence and include, but are not limited to, any of the following:

· Written Warning: BCC may issue a written warning and solicit a response regarding the Contractor’s corrective action.

· Formal Corrective Action Plan: BCC may require the Contractor to develop a formal corrective action plan to remedy the breach. The corrective action plan must be submitted under the signature of the Contractor’s chief executive and must be approved by BCC. If the corrective action plan is not acceptable, BCC may provide suggestions and direction to bring the Contractor into compliance.

· Withholding Full or Partial Invoice Payments: In addition to the amounts laid out in Section 3.D. below, BCC may suspend invoice payments for one or more months when the State determines that the Contractor is non-compliant. BCC must give the Contractor written notice ten (10) business days prior to the suspension of invoice payments and specific reasons for non-compliance that result in suspension of payments.  The State may continue to suspend all invoice payments until non-compliance issues are corrected.  Any invoice payments withheld from the Contractor will not be returned.

· Appointing Temporary Management to Replace Contractor Staff: The State may appoint a manager or managers to replace Contractor staff, or may assign temporary management of Contractor staff to the State’s agent, if at any time the State determines that the Contractor can no longer effectively manage the services provided.

· Appointing Contractor’s Responsibilities to Another Contractor: The State may assign the Contractor’s responsibilities to one or more other Contractors, subject to consent by the Contractor that would gain the responsibility.  The State must notify the original Contractor in writing of its intent to transfer responsibilities to another Contractor at least ten (10) business days prior to transferring any services. 
· Contract Termination: The State reserves the right to terminate the contract, in whole or in part, due to the failure of the Contractor to comply with any term or condition of the contract, or failure to take corrective action as required by BCC to comply with the terms of the contract.  The State must provide thirty (30) calendar days written notice and must set forth the grounds for termination.

3. Invoice Withholds

In the event that the Contractor fails to meet the performance requirements or reporting standards set forth in the contract, any Attachment to the contract, or State or Federal law, it is agreed that damages shall be sustained by the State.  Because it is and will be impractical and extremely difficult to ascertain and determine the actual damages that the State will sustain in the event of, and by reason of, such failure, it is therefore agreed that the State will, at its sole discretion, withhold as liquidated damages and not as a penalty invoice payment from the Contractor in accordance with the subsections A – D below. Any amount withheld will not be returned.
For those requirements subject to a cure period (specifically noted in the language), written notification of each failure to meet a performance requirement will be given to the Contractor by the Contract Administrator. The Contractor shall have five (5) business days from the date of receipt of the written notification of a failure to perform to specifications to affect the cure of the failure. However, additional days can be approved by the State, if deemed necessary, at its discretion. Liquidated damages may be imposed retroactively to the date of the failure to perform and continue for the period of time until the cure is affected. The imposition of liquidated damages is not in lieu of any other remedy available to the State.

Liquidated damages will not be assessed against the Contractor in those instances where consequential damages have been assessed.

A. Key Personnel and Supervisory Positions
Key personnel commitments made by the Contractor shall not be changed without prior written approval of the Contract Administrator unless due to the resignation, death, termination, or military recall of any named individual.

Up to a maximum of twenty-five thousand dollars ($25,000.00) in damages per occurrence may be assessed for each key person proposed who is changed without proper notice and approval for reasons other than resignation, death, termination, or military recall, or is not returned during the cure period.  In the event that the Contractor needs to replace the key person, the Contractor must receive written approval thirty (30) days before the key person’s departure, and within this time frame, must find a replacement for the key person.  Invoice withholds of up to two hundred dollars ($200.00) per business day may be assessed for each business day after the initial thirty (30) calendar days allowed for which a replacement of that position is not provided.
Supervisory positions must be filled within thirty (30) days of vacancy.  Positions that remain vacant after the initial thirty (30) day period are subject to invoice withholds of up to two hundred dollars ($200.00) per business day, unless a longer timeframe is approved by the State. 
B. Compliance With Other Material Contract Provisions
The State may identify contract non-compliance resulting from the Contractor’s performance of its responsibilities through routine contract monitoring activities. When this occurs, the State will notify the Contractor in writing of the nature of the performance non-compliance. The Contractor shall have five (5) business days, or a documented mutually agreed-upon time period, from the date of the written notification, to cure the non-compliance. Damages may be imposed retroactively to the date of the notice of the failure to cure the non-compliance and continue for the period of time until the cure is affected.
Compliance with Other Material Contract Provisions – Damages:

The State may assess liquidated damages up to the amount of two hundred dollars ($200.00) per business day from the date of failure to comply with the material Contract provision specified in the notice for cure from the State until the date that compliance is achieved.

C. Service Level Agreements – Identified by Business Function

i. Provide reports as specified in the Statement of Work within the timelines identified therein:
· Scope of Work Reference: Quality Rating System Responsibilities Section 8; Provider Eligibility Standards Responsibilities Section 8
· Service Level: meet specified timelines for 100% of reports
· Invoice Withhold: One hundred dollars ($100.00) assessed for each business day past the due date
ii. Notify the State immediately when problems that may affect contract performance are identified and submit a more thorough description of each problem, its expected impact on ongoing operations, and produce a corrective action plan within ten (10) business days:
· Scope of Work Reference: General Operational Requirements 1.C.
· Service Level: provide notice and meet specified timeline for 100% of applicable issues
· Invoice Withhold: Five hundred dollars ($500.00) per incident of failure to meet requirement
iii. Respond to State inquiries within three (3) business days; respond to outside inquiries within ten (10) business days:
· Scope of Work Reference: General Operational Requirements 1.F.
· Service Level: meet specified timelines for 100% of inquiries
· Invoice Withhold: Five hundred dollars ($500.00) per incident of failure to meet requirement
iv. Comply with operational start date of October 1, 2010
· Scope of Work Reference: Quality Rating System Responsibilities Section 6.A.; Provider Eligibility Standards Responsibilities Section 6.A.
· Service Level: meet specified timeline
· Invoice Withhold: Five hundred dollars ($500.00) assessed for each business day past the due date
v. An end of contract transition plan must be submitted for State approval no later than twelve (12) months prior to the end of the base contract period or any extension thereof:
· Scope of Work Reference: Quality Rating System Responsibilities Section 7.A.; Provider Eligibility Standards Responsibilities Section 7.A.

· Service Level: meet specified timeline

Invoice Withhold: Five hundred dollars ($500.00) assessed for each business day past the due date

vi. Nine (9) months prior to the end of the base contract period, or any extension thereof, the Contractor must transfer specified information to the State or its agent:
· Scope of Work Reference: Quality Rating System Responsibilities Section 7.B.; Provider Eligibility Standards Responsibilities Section 7.B.

· Service Level: meet specified timeline

· Invoice Withhold: Five hundred dollars ($500.00) assessed for each business day past the due date

vii. Six (6) months prior to the end of the contract or any extension thereof, the Contractor must begin training State staff, or its designated agent’s staff, in the operations and procedures performed by Contractor staff:
· Scope of Work Reference: Quality Rating System Responsibilities Section 7.B.; Provider Eligibility Standards Responsibilities Section 7.B.

· Service Level: meet specified timeline

· Invoice Withhold: Five hundred dollars ($500.00) assessed for each business day past the due date

viii. PTQ rating visits for provider sites must be completed within thirty (30) calendar days of the date the visit was requested:
· Scope of Work Reference: Quality Rating System Responsibilities 2.D.
· Service Level: meet specified timelines for 100% of ratings
· Invoice Withhold: One hundred dollars ($100.00) assessed for each business day past the due date
ix. PES inspections for provider sites must be completed within five (5) days of receipt of required application documentation from providers:
· Scope of Work Reference: Quality Rating System Responsibilities 2.D.
· Service Level: meet specified timelines for 100% of inspections
· Invoice Withhold: One hundred dollars ($100.00) assessed for each business day past the due date
x. PTQ rating visit and PES inspection reports must be submitted no later than one (1) business day after rating completion:
· Scope of Work Reference: Quality Rating System Responsibilities 2.D. ; Provider Eligibility Standards Responsibilities Section 2.A.
· Service Level: meet specified timelines for 100% of ratings
· Invoice Withhold: One hundred dollars ($100.00) assessed for each business day past the due date
xi. Contractor must leave post-review customer service survey and instructions for providers who have been rated:
· Scope of Work Reference: Quality Rating System Responsibilities 2.E. ; Provider Eligibility Standards Responsibilities Section 2.Q.
· Service Level: provide survey and instructions for 100% of ratings at time of rating
· Invoice Withhold: One hundred dollars ($100.00) assessed for each failure to leave survey and instructions
xii. Quarterly revision of Policy and Procedure Manual shall be submitted no later than fifteen (15) calendar days after the end of each calendar quarter:
· Scope of Work Reference: Quality Rating System Responsibilities 2.P. 
· Service Level: meet specified timeline
· Invoice Withhold: One hundred dollars ($100.00) assessed for each business day past the due date
