RFP 15-035
ATTACHMENT I
Performance Standards and Damages

I.
Consequential Damages – Failure to Meet Contract Requirements

It is expressly agreed by the State and the Contractor that, in the event of a failure to meet the performance requirements listed below, damage shall be sustained by the State, and the Contractor shall pay to the State its actual damages according to Section I.1below. Written notice of said failure to perform shall be provided to the Contractor, by the Contract Administrator.

1. Operational Start Date – Damages
If, for any reason, the Contractor does not fully meet the operational start date of January 1, 2016 and a contract amendment delaying this date or start-up of a portion of the processing requirements listed has not been approved, the Contractor shall be liable for costs incurred by the State to continue current operations and to complete the transition efforts. The Contractor shall forfeit any claims to reimbursement of monthly expenses or operational payments for that month and each month thereafter until the Contract Administrator approves operational readiness.  Note that the anticipated start date may be set earlier than January 1, 2016 with reasonable notice from the State.
II.
Service Level Agreements – Failure to Meet Performance Requirements
1. Non-compliance Remedies

It is the State’s primary goal to ensure that the Contractor is delivering quality Information System Services to the State. To assess attainment of this goal, the State will monitor certain quality and performance standards and hold the Contractor accountable for being in compliance with contract terms. The State will work collaboratively with the Contractor to maintain and improve service levels.

In the event that the Contractor fails to meet performance requirements or reporting standards set forth in the contract, any Attachment to the contract, or other standards established by State or federal law, the State will provide the Contractor with a written notice of non-compliance and may require any of the corrective actions or remedies discussed in Section II.2 below. The State will provide written notice of non-compliance to the Contractor within sixty (60) calendar days of the State's discovery of such non-compliance.

If the State elects not to exercise a corrective action clause contained anywhere in the contract, or any Attachment to the contract in a particular instance, this decision must not be construed as a waiver of the State's right to pursue future assessment of that performance requirement and associated damages, including damages that, under the contract or any Attachment to the contract, may be retroactively assessed.

2. Corrective Actions

The State may require corrective action(s) when the Contractor has failed to provide the requested services. The nature of the corrective action(s) will depend upon the nature, severity, and duration of the deficiency, and repeated nature of the non-compliance. The written notice of non-compliance corrective actions may be instituted in any sequence and includes, but will not be limited to, any of the following:

· Written Warning: The State may issue a written warning and solicit a response regarding the Contractor’s corrective action.

· Formal Corrective Action Plan: The State may require the Contractor to develop a formal corrective action plan to remedy the breach. The corrective action plan must be submitted under the signature of the Contractor’s chief executive and must be approved by the State. If the corrective action plan is not acceptable, the State may provide suggestions and direction to bring the Contractor into compliance.

· Performance-Related Delayed Payments: Please see Section II.3 of this document for a description of Performance-Related Delayed Payments.

· Withholding Full or Partial Invoice Payments: In addition to the amounts laid out in Sections II.3 below, the State may suspend invoice payments for one or more months when the State determines that the Contractor is non-compliant. The State must give the Contractor written notice ten (10) business days prior to the suspension of invoice payments and specific reasons for non-compliance that result in suspension of payments.  The State may continue to suspend all invoice payments until non-compliance issues are corrected. However, the State may not return a portion of or all invoice payments withheld in the event that there is a lost value of services that the State did not receive from the Contractor.
· Appointing Temporary Management to Replace Contractor Staff: If at any time the State determines that the Contractor can no longer effectively provide or manage the services for the Scope of Work, the State may appoint a manager or managers to replace Contractor staff or may assign temporary management of Contractor staff to the State’s agent.
· Appointing Contractor’s Responsibilities to Another Contractor: The State may assign the Contractor’s responsibilities to one or more other contractors, subject to consent by the contractor that would gain the responsibility.  The State must notify the original Contractor in writing of its intent to transfer responsibilities to another contractor at least ten (10) business days prior to transferring any services. 

· Contract Termination: The State reserves the right to terminate the contract, in whole or in part, due to the Contractor’s failure to comply with any term or condition of the contract or failure to take corrective action as required by the State to comply with the terms of the contract.  The State must provide thirty (30) calendar days written notice and must set forth the grounds for termination.
3. Performance-Related Delayed Payments
The State shall pay 95% of each invoice the Contractor provides. An amount of 5% of each invoice shall be held back according to the vendor(s)’s demonstrated and documented performance against the standards listed in this section. The State shall determine whether the vendor(s)’s performance based on system availability (excluding scheduled downtimes), Federal reporting data submission, and the quantity of Critical Errors was sufficient to earn all or a portion of the performance-related delayed payments for each period of measurement. It is the Contractor’s responsibility to submit the proper documentation/reports to provide proof regarding the Contractor’s ability to have met the performance standard for each period of measurement. 
If the State determines that payment of some or the entire withheld portion is due, the State shall pay the Contractor the proper percentage of the portion withheld within thirty (30) calendar days of the measurement period. Any withhold amounts not released as the result of system availability system or Federal reporting data submission reflect the lost value of the services the State did not receive from the Contractor for the time period measured and thus will not be payable to the Contractor. Any withhold amounts not released as the result of Critical Errors may be earned back if the Contractor corrects the Critical Error(s) and does not repeat the Critical Error for a designated period of time. The State’s decision to release some of or the entire withheld amount shall be final.

Twenty percent (20%) of performance-related delayed payments will be tied to the system availability rate of each major system – Automated Intake System (AIS), Child Care Information System (CCIS), and Indiana Pre-K Information System (IPKIS) – for a total of sixty percent (60%). The measurement period for system availability shall be monthly.

An additional ten percent (10%) will be tied to the successful and timely submission of the data required for annual Federal reports. The measurement period for Federal reporting data submission shall be annually.

The remaining thirty percent (30%) of performance-related delayed payments will be tied to Critical Errors. The measurement period for Critical Errors shall be quarterly.
i. System Availability Rate (60% of Performance-Related Delayed Payments)

The percentage payout of performance-related delayed payments related to system availability rate shall be based on the following three schedules:
Schedule 1: System Availability Rate for AIS (20% of Performance-Related Delayed Payments) 
	System Availability Rate for AIS
	Percentage Payout of Performance-Related Delayed Payments

	>99.5% availability 
	100%

	>99% to 99.5% availability
	75%

	>98.5% to 99% availability
	50%

	>98% to 98.5% availability 
	25%

	<98% availability 
	0%


For example, if during the month, AIS were available 99.3% of the time (excluding scheduled downtimes), the Contractor would receive seventy-five percent (75%) of the performance-related delayed payments held for the month allocated to the AIS system availability rate. The remaining twenty-five percent (25%) of performance-related delayed payments for that month reflect the lost value of the services the State did not receive from the Contractor during the month and will not be payable to the Contractor.  

Schedule 2: System Availability Rate for CCIS (20% of Performance-Related Delayed Payments) 
	System Availability Rate for CCIS
	Percentage Payout of Performance-Related Delayed Payments

	>99.5% availability 
	100%

	>99% to 99.5% availability
	75%

	>98.5% to 99% availability
	50%

	>98% to 98.5% availability 
	25%

	<98% availability 
	0%


For example, if during the month, the system availability rate for CCIS were 98.7% (excluding scheduled downtimes), the Contractor would receive fifty percent (50%) of the performance-related delayed payments held for the month allocated to the CCIS system availability rate. The remaining fifty percent (50%) of performance-related delayed payments for that month reflect the lost value of the services the State did not receive from the Contractor during the month and will not be payable to the Contractor.  

Schedule 3: System Availability Rate for IPKIS (20% of Performance-Related Delayed Payments) 
	System Availability Rate for IPKIS
	Percentage Payout of Performance-Related Delayed Payments

	>99.5% availability 
	100%

	>99% to 99.5% availability
	75%

	>98.5% to 99% availability
	50%

	>98% to 98.5% availability 
	25%

	<98% availability 
	0%


For example, if during the month the system availability rate for IPKIS were 97% (excluding scheduled downtimes), the Contractor would receive none of the performance-related delayed payments held for the month allocated to the IPKIS system availability rate. The entire performance-related delayed payments for that month reflect the lost value of the services the State did not receive from the Contractor during the month and will not be payable to the Contractor.  

ii. Federal Reporting Data Submission (10% of Performance-Related Delayed Payments)

The percentage payout of performance-related delayed payments shall be based on the timely submission of the data required for the following reports:
a. ACF-800 Report (annual)

b. ACF Quality Performance Report (annual) 

c. ACF-404 Report (triennial) 

In years where the ACF-404 Report is not required to be submitted, only the ACF-800 Report and ACF Quality Performance Report will be considered in the evaluation of the release of performance-related delayed payments for Federal reporting. If data for any one of the reports is not submitted on-time during the year, the Contractor would receive none of the performance-related delayed payments held for the year allocated to the Federal reporting data submission. The entire performance-related delayed payments for that year reflect the lost value of the services the State did not receive from the Contractor during the year and will not be payable to the Contractor.
iii. Critical Errors (30% of Performance-Related Delayed Payments)
The payout of performance-related delayed payments related to Critical Errors shall be based on the following: 
a. On a quarterly basis, the State will evaluate the number of Critical Errors from the prior quarter and release the remaining 30% of performance-related delayed payments only if the Contractor does not have any Critical Errors as defined in Section II.3.iv below.  

b. For any quarter that the Contractor incurs one (1) or more Critical Errors, the State will retain the performance-related delayed payments. The performance-related delayed payments will be released to the Contractor only if the Contractor corrects the Critical Error(s) and does not repeat the Critical Error for a designated period of time. If the Contractor fails to meet this requirement, the performance-related delayed payments for that quarter shall reflect the lost value of the services the State did not receive from the Contractor during the quarter and will not be payable to the Contractor.  

c. In order to track Critical Errors, the Contractor shall, along with each monthly invoice, submit a detailed Performance Report that measures the Contractor’s performance during the month immediately prior to the invoiced month (“Measured Month”).  This Performance Report will count the number of Critical Error(s) incurred during the Measured Month.  For every Performance Report, the Contractor shall attest, under penalty of perjury, that the reported data contained within the Performance Report is accurate.  

iv. Critical Error Definitions
a. Compliance With Material Contract Provisions

The State may identify contract non-compliance resulting from the Contractor’s performance of its responsibilities through routine contract monitoring activities. When this occurs, the State will notify the Contractor in writing of the nature of the performance non-compliance. The Contractor shall have five (5) business days, or a documented mutually agreed-upon time period, from the date of the written notification, to cure the non-compliance. A Critical Error may be imposed retroactively to the date of the notice of the failure to cure the non-compliance and will continue to be imposed for every Measured Month until the non-compliance is corrected. If a Critical Error is imposed related to compliance with material contract provisions, the Contractor must cure the Critical Error and not incur the same Critical Error again for a period of three (3) consecutive months following the end of the quarter in which the critical error was incurred to earn back the performance-related delayed payments. 
b. Compliance with Other Performance Standards
The Contractor must comply with all of the requirements in this section. Non-compliance with any of the following requirements will incur one Critical Error. If a Critical Error is imposed related to compliance with other performance standards, the Contractor must cure the Critical Error and not incur the same Critical Error again during the quarter immediately following the end of the quarter in which the critical error was incurred to earn back the performance-related delayed payments. 
· One hundred percent (100%) of providers added to the AIS dropdown must be authorized by the State in nightly extracts and one hundred percent (100%) of providers authorized by the State must be added to the AIS dropdown within twenty-four (24) hours of authorization.  To demonstrate this the Contractor shall submit a report to be due no later than the fifteenth (15th) calendar day of each month.

· Submit appropriate data for Federal reports not included in Section II.3.ii, which includes but is not limited to, the quarterly ACF-801 report. 

c. A single event that incurs failures to meet multiple Standards will be considered a single Critical Error for invoicing purposes provided that the Contractor can demonstrate a single underlying trigger event via Root Cause Analysis.  

d. No Critical Error will be incurred for the Contractor’s failure to meet a Standard if this Critical Error was proximately caused by any of the following circumstances:

(1) When the State requests changes to the scope, direction, budget, or Office of Early Childhood and Out of School Learning program funding;

(2) When force majeure events occur; or

(3) When a Critical Error is incurred due to the acts or omissions of the State or third parties outside of the Contractor’s reasonable control.
