RFP-14-84
ATTACHMENT J.1
Medicaid Rate Setting Performance Standards
I.
Consequential Damages – Failure to Meet Contract Requirements

It is expressly agreed by the State and the Contractor that, in the event of a failure to meet the performance requirements listed below, damage shall be sustained by the State, and the Contractor shall pay to the State its actual damages according to the following subsections. Written notice of said failure to perform shall be provided to the Contractor, by the State.

1. Operational Start Date – Damages
If, for any reason, the Contractor does not fully meet the anticipated agreed upon operational start date for the contract and a contract amendment delaying this date or start-up of a portion of the rate setting requirements listed has not been approved, then the Contractor shall be liable for costs incurred by the State to continue current operations and to complete the transition efforts. The Contractor shall forfeit any claims to reimbursement until the State approves operational readiness.

II.
Service Level Agreements – Failure to Meet Performance Requirements
1. Non-compliance Remedies

It is the State’s primary goal to ensure that the Contractor is delivering quality services for the Scope of Work. To assess attainment of this goal, the State will monitor certain quality and performance standards and hold the Contractor accountable for being in compliance with contract terms. The State will work collaboratively with the Contractor to maintain and improve service levels.

In the event that the Contractor fails to meet performance requirements or reporting standards set forth in the RFP, any Attachment to the RFP, the contract or other standards established by the State, the State will provide the Contractor with a written notice of non-compliance and may require any of the corrective actions or remedies discussed in Section 2 below. The State will provide written notice of non-compliance to the Contractor within sixty (60) calendar days of the State's discovery of such non-compliance.

If the State elects not to exercise a corrective action clause contained anywhere in the RFP, any Attachment to the RFP or contract in a particular instance, this decision must not be construed as a waiver of the State's right to pursue future assessment of that performance requirement and associated damages, including damages that, under the terms of the RFP, any Attachment to the RFP or contract, may be retroactively assessed.

2. Corrective Actions

The State may require corrective action(s) when the Contractor has failed to provide the requested services. The nature of the corrective action(s) will depend upon the nature, severity and duration of the deficiency and repeated nature of the non-compliance. The written notice of non-compliance corrective actions may be instituted in any sequence and include, but are not limited to, any of the following:

· Written Warning: The State may issue a written warning and solicit a response regarding the Contractor’s corrective action.

· Formal Corrective Action Plan: The State may require the Contractor to develop a formal corrective action plan to remedy the breach. The corrective action plan must be submitted under the signature of the Contractor’s chief executive and must be approved by the State. If the corrective action plan is not acceptable, the State may provide suggestions and direction to bring the Contractor into compliance.

· Withholding Full or Partial Invoice Payments: The State may suspend full or partial invoice payments for one or more months when the State determines that the Contractor is non-compliant. The State must give the Contractor written notice ten (10) business days prior to the suspension of invoice payments and specific reasons for non-compliance that result in suspension of payments.  The State may continue to suspend all invoice payments until non-compliance issues are corrected.  Any invoice payments withheld from the Contractor will not be returned.
· Assigning the Contractor’s Responsibilities to Another Contractor: The State may assign the Contractor’s responsibilities to one or more other contractors that also provide services for the Scope of Work, subject to consent by the contractor that would gain that responsibility. The State must notify the original Contractor in writing of its intent to transfer its responsibilities to another Contractor at least ten (10) business days prior to transferring any services.
· Appointing Temporary Management of the Contractor: The State may assume management of the Contractor or may assign temporary management of the Contractor to the State’s agent, if at any time the State determines that the Contractor can no longer effectively manage the services for the Scope of Work.  
· Contract Termination: The State reserves the right to terminate the contract pursuant to the contract termination clauses in the contract resulting from this RFP.  
3. Liquidated Damages for Key Professional Personnel

Key personnel commitments made by the Contractor shall not be changed without prior written approval of the State unless due to the death or military recall of any named individual.

The Contractor shall be assessed liquidated damages for each key person proposed who is changed without proper notice and written approval by the State for reasons other than death or military recall.  In the event that the Contractor needs to replace a key person, the Contractor must receive written approval thirty (30) days before the key person’s departure and within this time must find a replacement for the key person, who shall be subject to the approval of the State. Liquidated damages of four thousand eight hundred dollars ($4,800.00) per business day may be assessed for each business day a key person is not replaced.
4. Performance-Related Delayed Payments
The State shall pay 95% of each invoice the Contractor provides. 5% of each invoice shall be held back according to the vendor(s)’s demonstrated and documented performance against the standards listed in this section. At the end of each quarter, the State shall determine whether the vendor(s)’s performance was sufficient to earn all or a portion of the performance-related delayed payments for the quarter. It is the Contractor’s responsibility to submit the proper documentation/reports to provide proof regarding the Contractor’s ability to have met the performance standard for the quarter. If the State determines that payment of some or the entire withheld portion is due, the State shall pay the Contractor the proper percentage of the portion withheld within thirty (30) calendar days of the end of the quarter. Any withhold amounts not released for a quarter will be forfeited by the Contractor. The State’s decision to release some or the entire withheld amount shall be final.
The release of performance-related delayed payments shall be based on the number of business days during the quarter that the Contractor caused disruption of any length of time in Long Term Care Information System (LTCIS) connectivity. The percentage payout of performance-related delayed payments shall be based on the following schedule:
	Total Business Days during Quarter LTCIS Unavailable due to Contractor
	Percentage Payout of Performance-Related Delayed Payments

	0 to 1 business days
	100%

	2 to 3 business days
	75%

	4 to 5 business days
	50%

	6 to 7 business days
	25%

	>7 business days
	0%


For example, if during the quarter, there were 3 business days that the LTCIS was unavailable due to the Contractor, the Contractor would receive 75% of performance-related delayed payments held for the quarter, and the remaining 25% of performance-related delayed payments for that quarter would be forfeited.
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