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STATE REBATE AGREEMENT

for

The Diabetic Supply Program
between

THE STATE OF INDIANA
through

OFFICE OF MEDICAID POLICY and PLANNING

and
____________________________________________________________

[BLOOD GLUCOSE TEST STRIP MANUFACTURER] 

This State Rebate Agreement (“Agreement”) is entered into by and between the State of Indiana (the “State”) through the Office of Medicaid Policy and Planning (“OMPP”), the state agency responsible for the administration of the Indiana Health Coverage Programs (“IHCP”), the medical assistance and benefit program pursuant to Title XIX of the Social Security Act (42 U.S.C. 1396), and other applicable laws and waivers, and the above-referenced Diabetic Supply Program product manufacturer, hereinafter “the Manufacturer.”

WHEREAS, OMPP seeks rebates for Blood Glucose Test Strips dispensed to IHCP members, a group comprised of all Traditional and all Risk Based Medicaid Members of the State, and for which payment is made through the submission of State Claims; and

WHEREAS, OMPP seeks guaranteed pricing of Blood Glucose Test Strips for IHCP providers at a cost less than the SMAC rate paid to Providers; and

WHEREAS, Manufacturer desires to provide OMPP with rebates for the utilized Covered Products.

WHEREAS, OMPP seeks to obtain blood glucose monitors for the State and IHCP members free of charge; and

WHEREAS, the Manufacturer is willing to provide rebates to OMPP based on the actual dispensing of Blood Glucose Test Strips..
NOW THEREFORE, in consideration of the foregoing and of the representations, warranties and covenants set forth below, the parties agree as follows:

Article 1 – Definitions

As used herein, the following terms shall have the meanings set forth below:

1.1 “Agreement” shall mean this state rebate agreement, including all documents attached or incorporated herein by reference.

1.2 “Blood Glucose Monitor” shall mean a small, portable computerized device that measures blood glucose levels of blood deposited on a Blood Glucose Test Strip.

1.3 “Blood Glucose Test Strip” shall mean a disposable product treated with a reagent that reacts to the glucose in a drop of blood.

1.4 “Covered Products” shall mean the diabetic supplies listed in Attachment D Cost Proposal, which is attached hereto and incorporated herein by reference.
1.5 “CMS” shall mean the Centers for Medicare and Medicaid Services (“CMS”) of the U.S. Department of Health and Human Services, or any successor or renamed agency carrying out the functions and duties heretofore carried out by such office.

1.6 “Guaranteed Net Unit Price” shall mean the price paid by the State to the Provider per individual blood glucose test strip minus the rebated amount paid to the State per individual blood glucose test strip by the Manufacturer.
1.7 “Indiana Health Coverage Programs” or “IHCP” shall mean the joint federal-state medical assistance program as established, defined and administered pursuant to 42 U.S.C. 1396, et seq. in the State of Indiana.

1.8 “Invoice” shall mean the report that itemizes and aggregates, by NDC, the units for claims reimbursed by OMPP for each Covered Product during a calendar quarter and any cover letter that accompanies said report. 

1.9 “IHCP Recipient” or “IHCP Member” shall mean any person enrolled in the IHCP and eligible to receive prescription benefits, which is inclusive of all Traditional Medicaid and all Risk Based Manage Care Members or the State.

1.10 “Manufacturer” shall mean the entity identified above that is a party to this Agreement. For the purposes of this Agreement, Manufacturer shall also have the meaning set forth in 42 U.S.C. 1396r-8(k)(5), and also mean the entity holding legal title to or possession of the NDC for the Covered Products. 

1.11 “NDC Number” or “NDC” shall mean the identifying drug number maintained by the federal Food and Drug Administration (“FDA”). For the purposes of this Agreement, NDC shall mean the complete eleven (11) digit number including the Manufacturer code (first segment of five (5) digits), the product code (middle segment of four (4) digits) and the package code (last segment of two (2) digits).

1.12 “Permitted Assignee” shall mean any business entity or third party assigned by Manufacturer and expressly approved by the OMPP which shall be responsible to successfully perform any obligations and requirements set forth herein under this Agreement.
1.13 “Pharmacy” shall means any facility, department, or other place where prescriptions are filled or compounded and are sold, dispensed, offered, or displayed for sale and which has as its principal purpose the dispensing of drug and health supplies intended for the general health, welfare, and safety of the public, without placing any other activity on a more important level than the practice of pharmacy.
1.14 “Prior Authorization” shall mean a mechanism that state Medicaid agencies may at their option use to control use of covered items (such as durable medical equipment or prescription drugs) or services (such as inpatient hospital care). When an item or service is subject to prior authorization, the state Medicaid agency will not pay unless approval for the item or service is obtained in advance by the beneficiary’s treating provider, either from state agency personnel or from a state fiscal agent or other contractor.

1.15 “Quarter” shall mean each three (3) month period that ends on the last day of March, June, September, and December, and that is entirely included within the Term unless otherwise specified. 

1.16 “Rebate” shall mean an amount paid on a calendar quarterly basis by the Manufacturer to OMPP for Blood Glucose Test Strips.  The Rebate shall be an amount that results in the Guaranteed Net Unit Price as here defined.
1.17 “Unit” shall mean a single Blood Glucose Monitor or Blood Glucose Test Strip with the 11-digit National Drug Code (“NDC”) described in Attachment D Cost Proposal.
Article 2 - Responsibilities of Manufacturer

2.1 Rebate Payments
A. The Manufacturer agrees to provide a Rebate on a quarterly basis for each unit of Blood Glucose Test Strips submitted to OMPP through the State Claims Packet and paid by the State of Indiana for dates of service during the Term of this Agreement.  Manufacturer shall pay to OMPP the Rebate per unit as set forth in Attachment D Cost Proposal.
B. The Manufacturer agrees to supply Blood Glucose Monitors at no charge on behalf of OMPP to IHCP Members and ensures that IHCP, Physicians and or Prescribers, and Pharmacies shall be able to purchase the Manufacturer’s Blood Glucose Test Strips for a price at a cost less than the SMAC rate paid to Providers. 
C. The Manufacturer agrees to ensure a smooth transition of IHCP Recipients to a new Blood Glucose Test Strip and Monitor. The Manufacturer shall provide a dedicated phone number and website for its customer service, and Monitor training. 

D. Manufacturer shall pay Rebates for claims that are not submitted as part of an invoice in accordance with this Agreement. Manufacturer shall notify the OMPP of any invoice submissions it deems incomplete or erroneous within thirty (30) calendar days of Manufacturer’s receipt of the submission by the State.  The Manufacturer shall be obligated to process and pay Rebates for any correctly resubmitted invoices during the life of the Contract.

E. At request of the State, Manufacturer shall submit rebate information for each Covered Product to the OMPP or its designee within thirty (30) calendar days of the last day of each quarter. The rebate information shall be submitted in a format and via a medium mutually agreed upon by OMPP and Manufacturer. Manufacturer shall report any adjustments to quantity or price for all prior quarters for which Manufacturer was obligated to remit Rebates pursuant to this Agreement. 

2.2 Payment Timeframe

A. The Manufacturer shall remit to the OMPP the Rebate payments to which the OMPP is entitled in accordance with this Agreement, within thirty (30) calendar days of Manufacturer’s receipt of a Rebate invoice from OMPP.
B. Interest on Rebates due begins to accrue on the thirty-eighth (38th) day from the postmark date of the Rebate Invoice. Interest stops accruing and is calculated up to the postmark date of Manufacturer’s mailed check. Interest will be calculated in accordance with the CMS’ guidelines that apply to Federal Rebates. It shall be the responsibility of the Manufacturer to calculate, inform the state of, and remit all applicable interest payments.  Manufacturer’s failure to remit Rebate payments in a timely manner may result in the Termination of this Agreement in accordance with Section 4.2.
C. If OMPP or its designee does not receive Rebates as set forth in this section, including interest due and owing, within ninety (90) calendar days of the postmark date of the Rebate Invoice, and Manufacturer does not file a dispute in accordance with Article 5.3 of this Agreement, Manufacturer shall be deemed to be in breach of this Agreement and the Agreement may be terminated by OMPP in accordance with Article 4.3 of this Agreement.
D. Manufacturer shall continue to pay Rebates for so long as this Agreement is in force and utilization data evidence that OMPP has paid for the Covered Product, regardless of whether Manufacturer continues to market and sell the Covered Product. In the event Manufacturer sells or otherwise transfers a Covered Product to a Permitted Assignee approved by OMPP, Manufacturer shall continue to be responsible for the payment of Rebates for the Covered Product for the duration of the Term of this Agreement. 
2.3 Discretion to Market

Nothing in this Agreement shall be construed to prohibit the Manufacturer from discontinuing the production, marketing or distribution of the Manufacturer’s Blood Glucose Test Strips or from transferring or licensing said test strips to a third party.  It is understood that the Manufacturer is liable for the payment of the Rebates only for Blood Glucose Test Strips distributed directly or through the wholesale channel to IHCP Pharmacy Providers and dispensed to IHCP members.  If the Manufacturer elects to discontinue production, marketing or distribution of Blood Glucose Test Strips or to transfer or license said strips to a third party, the Manufacturer shall make every reasonable effort to notify OMPP prior to such action.

2.4 Return Responsibilities - Defective Products
Manufacturer shall pay any and all applicable shipping or handling fees for the return to Manufacturer of recalled or defective Covered Products from IHCP Providers, Physicians, Pharmacies, and or IHCP Recipients. If any of the Covered Products that are subject to the pricing arrangements set forth in this Agreement are returned to Manufacturer or to a participating Physician, Pharmacy, or the IHCP then (a) such returns shall be subject to the Manufacturer’s standard return policies in effect at the execution of this Agreement, and (b) if the returned Covered Products have been or are included in the calculation of a rebate payment to the State pursuant to this Agreement, then at the election of Manufacturer, such rebate payments shall be calculated again without including the returned Covered Products, and State shall pay to the Manufacturer, any portion (or all) of such rebate payment that has been overpaid by Manufacturer. 
2.5 Retention of Records

During the term of this Agreement and for a minimum of seven (7) years after termination of this Agreement, Manufacturer shall maintain records that will permit OMPP to verify pricing and the total number of Covered Products purchased by State.  If an audit, litigation, or other action involving the records is begun before the end of the seven (7) year period, Manufacturer shall retain all records until all issues of the action are finally resolved.  Manufacturer shall cooperate with OMPP in any such verification that may be required to resolve issues regarding pricing information.  Any such verification will be at OMPP’s expense and only upon reasonable notice to Manufacturer.

Article 3 – Responsibilities of OMPP

3.1 Covered Products

A. OMPP shall list Manufacturer’s Blood Glucose Test Strips that are eligible for rebate to OMPP’s on its list of Covered Products, set forth in Attachment D Cost Proposal,   Nothing in this Agreement shall prohibit OMPP from requiring Prior Authorization for the listed Manufacturer’s Blood Glucose Test Strips or obligate OMPP to include all test strips on the list of Covered Products.

B. OMPP shall maintain a list of and actively promote Covered Products through the distribution of information to IHCP Providers, Participating Pharmacies, IHCP Recipients, and Members. Upon execution of this Agreement and annually thereafter, OMPP shall provide Manufacturer with a listing of Covered Products and shall promptly provide notification of any material changes or additions affecting the terms of this Agreement that occur during the Term of this Agreement.
C. In the event State receives written notice of a recall of Covered Products from Manufacturer, State shall use its best efforts to ensure that its Members who received recalled products are notified of the recall.  Within fifteen (15) calendar days after the State receives such notice from Manufacturer, State shall provide Manufacturer with written certification that it has taken action to ensure that all such Members have been notified of the recall.
3.2 Rebate Invoice Submissions

OMPP shall submit to the Manufacturer Invoices for Rebates within sixty (60) calendar days after the end of each calendar quarter, or portion thereof, during which OMPP paid for the Manufacturer’s Blood Glucose Test Strips.  

3.3 Retention of Records

During the term of this Agreement and for a minimum of seven (7) years after the termination of this Agreement, OMPP or its designee shall maintain Rebate Invoices and the supporting paid claims for the most recent four (4) quarters that will permit Manufacturer to verify, through an audit process, the Rebate Invoices submitted by OMPP or its designee. If an audit, litigation, or other action involving the records is begun before the end of the seven (7) year period, OMPP or its designee shall retain all records until all issues of the action are finally resolved. OMPP or its designee shall cooperate with Manufacturer in any such audit that may be required to resolve issues regarding Rebate Invoices. Any such audit will be at Manufacturer’s expense and only upon reasonable notice to OMPP.

3.4 Discretion to Secure Additional Savings

Nothing in this Agreement shall prohibit OMPP from entering into a rebate agreement with any other Blood Glucose Test Strip manufacturer.

Article 4 – Term and Termination
4.1 Bankruptcy and Insolvency 

OMPP shall have the right to immediately terminate this Agreement, without prior notice, in the event Manufacturer is adjudicated bankrupt or makes an assignment for the benefit of creditors without OMPP’s prior express written consent or if a receiver is appointed for Manufacturer.

4.2 Effect of Termination or Non-Renewal

At the sole discretion of OMPP, termination or non-renewal of this Agreement may result in Manufacturer’s Covered Product being available to IHCP Recipients only through prior authorization.

4.3 Execution, Amendment and Waiver

This Agreement shall be binding only upon signature by both parties.  This Agreement, or any provision, may be altered, amended, or waived by written amendment executed by both parties.  The Manufacturer expressly acknowledges that CMS may require that certain amendments be made to this Agreement.  The parties agree to work cooperatively in an effort to reach an agreement to amend this Agreement if required by CMS.

Article 5 – Dispute Resolution

Over-/Underpayment

If either party discovers an error in the payment of the Rebates, the party shall notify the other party of such error.  The parties shall attempt to reconcile all differences through discussion and negotiation within sixty (60) calendar days of a party’s written notice of such error. Any amount determined to be an overpayment either through agreement of the parties or otherwise, shall be deducted from subsequent Rebates payable under this Agreement.  If no subsequent Rebates are payable, OMPP will refund any overpayment to the Manufacturer within thirty (30) calendar days of the determination of the overpayment.  In the event that any amount is determined to be an underpayment, either through agreement of the parties or otherwise, the Manufacturer will remit any underpayment to OMPP within thirty (30) calendar days of the determination of such underpayment.
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