Attachment H

STATE REBATE AGREEMENT

for

The Diabetes Testing Supplies Rebate Program
between

THE STATE OF INDIANA
through

INDIANA FAMILY SOCIAL SERVICES ADMINISTRATION
and
XXXXXX
This State Rebate Agreement (“Agreement”) is entered into by and between the State of Indiana (the “State”) through the Family Social Services Administration (“FSSA”), the state agency responsible for the administration of the Indiana Health Coverage Programs (“IHCP”), the medical assistance and benefit program pursuant to Title XIX of the Social Security Act (42 U.S.C. 1396), and other applicable laws and waivers, and the above-referenced Diabetes Testing Supplies Rebate Program product manufacturer, hereinafter the “Manufacturer.”

WHEREAS, FSSA seeks Rebates for Blood Glucose Monitors and Blood Glucose Test Strips (hereinafter referred to as “Covered Products”) dispensed to IHCP Members, a group comprised of all traditional and all risk based Medicaid members of the State, and for which payment is made through the submission of State claims; and

WHEREAS, FSSA seeks guaranteed pricing of Covered Products at a rate less than the Maximum Fee paid to Providers; and

WHEREAS, the Manufacturer desires to provide FSSA with Rebates for the utilized Covered Products; and
WHEREAS, FSSA seeks to obtain a Rebate for each Blood Glucose Monitor reimbursed by the State.  The Rebate shall be equivalent to the amount paid by the State, the amount paid by the State shall be the lesser of the Maximum Fee allowable or the Provider’s Usual and Customary Charge; and

WHEREAS, the Manufacturer is willing to provide Rebates to FSSA based on reimbursed units of Covered Products.
NOW, THEREFORE, in consideration of the foregoing and of the representations, warranties and covenants set forth below, the parties agree as follows:

Purpose

It is the intent of this Agreement that the State of Indiana will receive Rebates for the quarterly utilization of the Manufacturer’s Covered Product(s), subject to the terms and conditions of this Agreement.
Section 1 – Definitions

As used herein, the following terms shall have the meanings set forth below:

1.1 “Agreement” shall mean this State Rebate Agreement, including all documents attached or incorporated herein by reference.

1.2 “Blood Glucose Monitor” shall mean a small, portable computerized device manufactured by the Manufacturer that measures blood glucose levels of blood deposited on a Blood Glucose Test Strip.

1.3 “Blood Glucose Test Strip” shall mean a disposable product manufactured by the Manufacturer that is treated with a reagent that reacts to the glucose in a drop of blood.

1.4 “CMS” shall mean the Centers for Medicare and Medicaid Services (“CMS”) of the U.S. Department of Health and Human Services, or any successor or renamed agency carrying out the functions and duties heretofore carried out by such office.
1.5 “Covered Products” shall mean the Blood Glucose Monitor(s) and Blood Glucose Test Strip(s) listed in Attachment A, which is attached hereto and incorporated herein by reference.

1.6 “Date of Service” shall mean the date or date range when an IHCP Member received a Covered Product from a Provider, Pharmacy or Durable Medical Equipment Provider.
1.7 “Durable Medical Equipment” or “DME” shall mean non-disposable, medically necessary devices that can withstand repeated use, such as wheelchairs, hospital beds, crutches, and walkers.
1.8 “Durable Medical Equipment Provider” or “DME Provider” shall mean a person, group, agency, or other legal entity that is enrolled in and renders covered DME equipment to IHCP Members.

1.9 “Fiscal Agent Contractor” shall mean the entity with whom the State successfully negotiated a contract to perform one or more business functions associated with claims processing and provider payment activities in connection with this Agreement.
1.10 “Guaranteed Net Unit Price” or “GNUP” shall mean the cost per unit incurred by the State for Covered Products, calculated as follows: the Maximum Fee (per unit) minus the Rebate amount (per unit) equals the GNUP (per unit).
1.11 “IHCP Member” shall mean any IHCP recipient who is enrolled in any of the State’s health coverage programs.
1.12 “Indiana Health Coverage Programs” or “IHCP” shall mean the joint federal-state medical assistance program as established, defined and administered pursuant to 42 U.S.C. 1396, et seq. in the State of Indiana.

1.13 “Invoice” shall mean the report, and any cover letter that accompanies said report,  that itemizes and aggregates, by NDC, the units of each Covered Product reimbursed by the State during any given calendar quarter.
1.14 “Manufacturer” shall mean XXXXXX, which is the entity holding legal title to the NDC for the Covered Products. 
1.15 “Maximum Fee” shall mean the State’s Maximum Allowable Payment for Covered Products. 
1.16 “National Drug Code” or “NDC” or “NDC Number” shall mean an identifying number maintained by the federal Food and Drug Administration (“FDA”). For the purposes of this Agreement, NDC shall mean the complete eleven (11) digit number represented by the manufacturer code (first segment of five (5) digits), the product code (middle segment of four (4) digits), and the package code (last segment of two (2) digits).

1.17 “Pharmacy” shall mean any facility, department, or other place where prescriptions are filled or compounded and are sold, dispensed, offered, or displayed for sale and which has as its principal purpose the dispensing of drugs and health supplies intended for the general health, welfare, and safety of the public, without placing any other activity on a more important level than the practice of pharmacy.
1.18 “Prior Authorization” shall have the meaning set forth in the Indiana Administrative Code 405 IAC 5-2-20.
1.19 “Preferred Diabetic Supply List” shall mean the Covered Products detailed in Attachment A and eligible for Rebates to FSSA.
1.20 “Provider” shall mean a person, group, agency, or other legal entity that is enrolled in and provides Covered Products to IHCP Members.

1.21 “FSSA” shall mean the Family and Social Service Administration and any of its agents involved in the administration of this Agreement. 
1.22 “Quarter” shall mean each three (3) month period that ends on the last day of March, June, September, and December, and included within the Term of this Agreement unless otherwise specified. 

1.23 “Rebate” or “Rebate Payment” shall mean an amount paid on a calendar quarterly basis by the Manufacturer to FSSA for Covered Products. The Rebate shall be an amount that results in the GNUP. The Maximum Fee (per unit) minus the GNUP (per unit) equals the Rebate (per unit). Should the Maximum Fee change, the Rebate will automatically be recalculated to result in the GNUP.
1.24 “Rebate Percentage” shall mean a percentage figure as identified in Attachment A that when applied against the State’s Maximum Fee, yields a dollar amount that is the rebate per unit for a Covered Product.
1.25 “Unit” shall mean a single unit/strip of Covered Product with the Product’s assigned 11-digit National Drug Code or “NDC” as shown in Attachment A.
1.26 “Usual and Customary Charge” shall mean the retail price the Provider most commonly charges its customers for a Covered Product.
Section 2 - Responsibilities of Manufacturer

2.1 Rebate Payments
A. Provided that FSSA has complied with its obligations under Section 3, the Manufacturer shall calculate and, except as provided under Section 5 of this Agreement, make a Rebate Payment to FSSA on a calendar quarterly basis for each Unit of Covered Products reimbursed by the State for the Date of Service during the Term of this Agreement.  The Manufacturer shall make Rebate Payments to FSSA based on the Rebate Percentage per Unit as set forth in Attachment A. The State shall not receive rebate payments for claims dispensed from providers referenced in Attachment B attached hereto and incorporated herein.
B. The Manufacturer shall ensure that FSSA incurs no cost for the Manufacturer’s Blood Glucose Monitors included in Attachment A.
C. Pricing will be based upon the following assumptions:

1. Initial calculation methodology: Median cost, per strip, of all potential bidding manufacturers’ blood glucose strips

2. Subsequent calculation methodology: Median cost, per strip, of all selected manufacturers’ blood glucose strips 

a) MAC rate assessments may be performed at the request of at least one of the selected manufacturers, by the contracted rebate service provider 

b) MAC rate assessments will not be performed more often than annually 

c) If a MAC rate assessment demonstrates a cost reduction > 10%, the reduction of the MAC will be applied January 1 of the subsequent calendar year 

d) If a MAC rate assessment were to result in a rebate percentage of < 0% (negative rebate), that MAC will not be applied and will remain at the pre-assessment level. 
D. In the event that an IHCP Member transitions from using a diabetic supply product that is not subject to this Agreement to a Covered Product subject to this Agreement, the Manufacturer shall be responsible for ensuring that such transition is not disruptive to the Member’s care. The Manufacturer shall provide to all IHCP Members using the Manufacturer’s Covered Products, a toll-free phone number with customer service staff available 24 hours per day and a website for purposes of customer service, assistance with use of Covered Products, and training.
E. Except as provided under Section 5 of this Agreement, the Manufacturer shall make Rebate Payments as referenced in subsection A. of this Section, doing so within thirty (30) calendar days after receiving the State’s Invoice for any given quarter. The Manufacturer is responsible for timely payment of the Rebates after receiving the applicable Invoice from the State. 
F. The Manufacturer shall pay Rebates for valid claims that are submitted as part of an Invoice in accordance with this Agreement and paid for by FSSA for the Date of Service during the Term of this Agreement. The Manufacturer shall notify FSSA of any Invoice submissions it deems incomplete or erroneous within thirty (30) calendar days of the Manufacturer’s receipt of the submission by the State.  The Manufacturer shall be obligated to process and pay Rebates for any correctly resubmitted Invoices during the life of the Agreement. The Manufacturer shall have no obligation to pay Rebates for claims that are not submitted as part of an Invoice in accordance with this Agreement.
2.2 Payment Timeframe

A. The Manufacturer shall remit to FSSA the Rebate Payments to which FSSA is entitled in accordance with this Agreement, doing so within thirty (30) calendar days of the Manufacturer’s receipt of any given Rebate Invoice from FSSA.
B. Interest on Rebates due begins to accrue thirty-eight (38) calendar days from the postmark date of the Rebate Invoice. Interest stops accruing and is calculated up to the postmark date of the Manufacturer’s mailed check or other method as mutually agreed to by the Manufacturer and FSSA. For purposes of this Agreement, interest will be calculated exactly the same as specified by CMS as pertains to federal drug rebates, such policy being expressed at http://www.cms.gov/MedicaidDrugRebateProgram/11_InterestCalc.asp. It shall be the responsibility of the Manufacturer to calculate, inform the state of, and remit all applicable interest payments.  The Manufacturer’s failure to remit Rebate Payments and applicable interest in a timely manner may result in the termination of this Agreement in accordance with Section 4 of this Agreement.
C. If FSSA does not receive Rebate Payments as set forth under this Agreement, including interest due and owing, within ninety (90) calendar days of the postmark date of the Rebate Invoice, and the Manufacturer does not file a dispute in accordance with Section 5 of this Agreement, the Manufacturer shall be deemed to be in breach of this Agreement and the Agreement may be terminated by FSSA in accordance with Section 4 of this Agreement.
D. For purposes of this Agreement, the Manufacturer shall be aware that Providers must submit claims according to the Claims Filing Limitations as set forth in the Indiana Health Coverage Programs provider manual located at http://provider.indianamedicaid.com/media/23588/chapter10.pdf.
2.3 Discretion to Market

A. Nothing in this Agreement shall be construed to prohibit the Manufacturer from discontinuing the production, marketing or distribution of the Manufacturer’s Covered Products or from transferring or licensing said Covered Products to a third party. If the Manufacturer transfers or licenses said Covered Products to a third party, FSSA shall at its sole discretion, determine whether to accept continuation of this Agreement. Should the State accept, the requirement of paying the Rebate shall transfer to that designated assignee. It is understood that the Manufacturer is liable for the payment of the Rebates only for Covered Products distributed directly or through the wholesale channel to IHCP Providers and dispensed to IHCP Members.  If the Manufacturer elects to discontinue production, marketing or distribution of Covered Products or to transfer or license said Covered Products to a third party, the Manufacturer shall make every reasonable effort to notify FSSA prior to such action.
B. Manufacturer(s) shall notify FSSA of new sizes for products or contents under this agreement and shall add these products to the Rebate Agreement.
2.4 Return Responsibilities - Defective Products
The Manufacturer shall pay any and all applicable shipping or handling fees for the return to the Manufacturer of recalled or defective Covered Products from all IHCP Providers and all IHCP Members. If any of the Covered Products set forth in this Agreement are returned to the Manufacturer from an IHCP Provider or IHCP Member then (a) such returns shall be subject to the Manufacturer’s standard return policies in effect at the execution of this Agreement, and (b) if the returned Covered Products have been or are included in the calculation of a Rebate Payment to the State pursuant to this Agreement, then the Manufacturer, shall recalculate the Rebate Payment without including the returned Covered Products and the State shall credit to the Manufacturer any portion (or all) of such Rebate Payment that was overpaid by the Manufacturer. In the event that the Manufacturer replaces a recalled or defective Covered Product on which the Manufacturer has already paid a Rebate then no Rebate shall be provided on the replaced Covered Product. The amount of Rebate paid on that Covered Product shall not be diminished by any cost involved in a recalled or replaced defective Covered Product. Any cost incurred associated with the replacement or recall of a defective Covered Product shall be at the sole responsibility of the Manufacturer. 
2.5 Retention of Records

During the Term of this Agreement and for a minimum of five (5) years after termination of this Agreement, the Manufacturer shall maintain records regarding the total number of Units of Covered Products for which the Manufacturer made Rebate Payments to FSSA.  If an audit, litigation, or other action involving the records is begun before the end of the five (5) year period, the Manufacturer shall retain all records until all issues of the action are finally resolved.  The Manufacturer shall cooperate with FSSA in any verification required to resolve issues regarding verification of the total number of units and Rebate payments to the State for Covered Products reimbursed by the State. Any such verification will only be upon reasonable written notice to the Manufacturer. 
Section 3 – Responsibilities of FSSA
3.1 Covered Products

A. The Covered Products and the diabetes management products of the contracted manufacturer(s) will be preferred products of FSSA and listed on the Preferred Diabetic Supply List. All other manufacturers’ diabetes management products will not be preferred products and the State will implement an “NDC Block” on such not preferred products. The State will not reimburse Providers, Pharmacies and Durable Medical Equipment Providers for any such not preferred products unless Prior Authorization is obtained. FSSA shall notify IHCP Providers, Pharmacies, and Durable Medical Equipment Providers of the State’s Preferred Diabetic Supply List at least forty-five (45) calendar days prior to implementation.  This notification will include the Manufacturer’s Covered Products that are eligible for Rebates, set forth in Attachment A.  Nothing in this Agreement shall prohibit FSSA from requiring Prior Authorization for Providers, Pharmacies and Durable Medical Equipment Providers to dispense quantities of Covered Products in excess of the amount of Covered Products for which the State is able to reimburse Provider, Pharmacies and Durable Medical Equipment Providers. The Covered Products listed in Attachment A shall be included on the State’s Preferred Diabetic Supply List. 
B. In the event of a recall of Covered Products from the Manufacturer, the Manufacturer shall notify FSSA within forty-eight (48) hours. The Manufacturer shall be responsible for writing a recall notification letter to IHCP Members.  This notification letter shall clearly explain the purpose of the recall and what IHCP Members should do to receive replacement products.  The Fiscal Agent Contractor shall mail a notification letter to those potentially affected IHCP Members.  The Fiscal Agent Contractor will then bill the Manufacturer for reasonable and documented printing and mailing costs.
C. Within fifteen (15) calendar days after the State receives such notice from the Manufacturer, the Manufacturer shall provide FSSA with written certification that it has taken action to ensure that all Manufacturer’s direct customers have been notified of the recall.
3.2 Rebate Invoice Submissions

FSSA shall submit to the Manufacturer Invoices for Rebates within sixty (60) calendar days after the end of each calendar quarter, or portion thereof, during which FSSA paid for the Manufacturer’s Covered Products.  Upon the execution of this Agreement, Invoices should be emailed to XXXXXX or some other method mutually agreed to by the Manufacturer and FSSA. The Manufacturer shall advise FSSA concerning any contact changes. 
3.3 Retention of Records

During the term of this Agreement and for a minimum of five (5) years after the termination of this Agreement, FSSA shall maintain Rebate Invoices and the supporting paid claims for the most recent eight (8) quarters. This will permit the Manufacturer to verify, through an audit process conducted at the Manufacturer’s expense, the Rebate Invoices submitted by FSSA. If an audit, litigation, or other action involving the records is begun before the end of five (5) year period, FSSA shall retain all records until all issues of the action are finally resolved. FSSA shall cooperate with the Manufacturer in any such audit that may be required to resolve issues regarding Rebate Invoices. Any such audit will be at the Manufacturer’s expense and only upon reasonable notice to FSSA.

Section 4 – Term and Termination
4.1 Term

The term (hereinafter referred to as the “Term”) of this Agreement shall commence on 
January 1, 2017 and shall terminate on December 31, 2022, unless amended by FSSA and the Manufacturer under Section 4.5 or terminated under Section.
4.2 Termination for Convenience
Either party shall have the right to terminate this Agreement without cause and without penalty effective one hundred and eighty (180) calendar days after written notice to the other party.
4.3 Bankruptcy and Insolvency
FSSA shall have the right to immediately terminate this Agreement, without prior notice, in the event the Manufacturer is adjudicated bankrupt or makes an assignment for the benefit of creditors without FSSA’s prior express written consent or if a receiver is appointed for the Manufacturer.

4.4 Effect of Termination 
At the sole discretion of FSSA, termination of this Agreement may result in the Manufacturer’s Covered Products being available to IHCP Members only through prior authorization.

4.5 Execution, Amendment and Waiver
This Agreement shall be binding only upon signature by both parties.  This Agreement, or any provision, may be altered, amended, or waived by written amendment executed by both parties.  Modifications to Attachment A and Attachment B may be implemented between FSSA and the Manufacturer in writing but will not require a formal amendment. Any modification to Attachment A must meet all the minimum qualifications requirements established in RFP 16-008. 
4.6 Order of Precedence; Incorporation by Reference

Any inconsistency or ambiguity in this Agreement shall be resolved by giving precedence in the following order:  (1) This Agreement, (2) Attachment A, (3) Attachment B, (4) Contractor’s response to RFP# 16-060, (5) RFP# 16-060, and (6) any attachments prepared by the Contractor. All attachments, and all documents referred to in this paragraph are hereby incorporated fully by reference.
Section 5 –Disputes, Dispute Resolution, Payments
5.1 Disputes, Dispute Resolution
In the event that in any quarter a perceived discrepancy in Invoice information is identified by the Manufacturer, which the Manufacturer and the State in good faith are unable to resolve, the Manufacturer will provide written notice of the discrepancy to the State, by NDC number, doing so in compliance with the due date in Section 2.1, subsection D. herein. The State and the Manufacturer will use their best efforts to resolve the perceived discrepancy within sixty (60) days of the State’s receipt of Manufacturer’s written notice of the discrepancy. 
5.2 Payments
If either party discovers an error in the payment of the Rebates, the party shall notify the other party of such error.  The parties shall attempt to reconcile all differences through discussion and negotiation within sixty (60) calendar days of a party’s written notice of such error. Any amount determined to be an overpayment either through agreement of the parties or otherwise, shall be deducted from subsequent Rebates payable under this Agreement.  If no subsequent Rebates are payable, FSSA will refund any overpayment to the Manufacturer within thirty (30) calendar days of the determination of the overpayment.  In the event that any amount is determined to be an underpayment, either through agreement of the parties or otherwise, the Manufacturer will remit any underpayment to FSSA within thirty (30) calendar days of the determination of such underpayment.

If there is such a disagreement, the Manufacturer shall pay the State that portion of the Rebate amount claimed that is not in dispute, doing so in compliance with the due date in Section 2.1, subsection D. herein. After resolution of the dispute, the party owing money shall credit the money it owes to the other party by the later of thirty (30) calendar days after such resolution or the due date of the next quarterly payment under Section 2.1, subsection D.
Section 6 - Accrued Obligations/Remedies

The expiration or termination of this Agreement shall not affect any rights or obligations of the parties that have accrued prior to the effective date of such termination.  The fact that either party exercises any right of termination it may have under this Agreement shall not prevent such party from pursuing any other remedy it may be entitled to in law or equity.  Any remedy provided herein shall not be deemed an exclusive remedy unless expressly provided for as such.
Section 7 - Notices

Any notice required or permitted to be given by either party to the other shall be sent by first class mail or express delivery, addressed to the other party at the address set forth below.
To Manufacturer:

To FSSA:
FSSA - Medicaid
Attn:  Audie Gilmer  
402 West Washington Street, Room W382
Indianapolis, IN 46204
Section 8 - Member Identification and HIPAA Requirements
A. Member Identification. It is understood and agreed that to protect the confidentiality of the IHCP Members, in no event shall IHCP furnish the Manufacturer with any individually identifying information for any IHCP Members, including, but not limited to, such IHCP Member’s name, address, telephone number, electronic mail address, Social Security number, Medicare number or Medicaid number.  

B. HIPAA Requirements. Both parties agree to comply with the applicable provisions of the Health Insurance Portability and Accountability Act of 1996, as amended (“HIPAA”), and the requirements of any regulations promulgated thereunder, including without limitation the federal privacy regulations as contained in 45 CFR Part 164 (the “Federal Privacy Regulations”) and the federal security standards as contained in 45 CFR Parts 160 and 162 (the “Federal Security Regulations”).  Both parties agree not to use or further disclose any protected health information, as defined in 45 CFR 164.504, or individually identifiable health information, as defined in 42 U.S.C. § 1320d (collectively, the “Protected Health Information”), concerning an IHCP Member other than as permitted by this Agreement and the requirements of HIPAA or regulations promulgated under HIPAA, including without limitation the Federal Privacy Regulations and the Federal Security Regulations. 

Section 9 - Limitation of Liability

Except to the extent required by law, neither party will be liable for any lost profits, lost savings or other special, indirect or consequential damages, even if such party has been advised of or could have foreseen the possibility of such damages.  The aggregate liability of the parities under this Agreement, including but not limited to liability for damages resulting from negligence and/or intentional, willful misconduct, will not exceed the total Rebates hereunder.
Section 10 – Assignment
Neither party shall have the right to assign this Agreement to a third party without the prior written consent of the other party, which consent shall not be unreasonably withheld.  Any permitted assignee shall assume all obligations of its assignor under this Agreement.  No assignment shall relieve any party of responsibility for the performance of any obligations that have accrued prior to such assignment.  
Section 11. Continuity of Services

(a) The Contractor recognizes that the functions to be performed under this Contract are vital to the State and must be continued without interruption and that, upon Contract expiration, a successor, either the State or another Contractor, may continue them. The Contractor agrees to:

(1) Furnish phase-in training; and

 (2) Exercise reasonable efforts and cooperation to effect an orderly and efficient transition to a successor.

(b) The Contractor shall, upon the State's written notice:

(1) Furnish phase-in, phase-out services for up to sixty (60) days after this Contract 

expires; and

(2) Negotiate in good faith a plan with a successor to determine the nature and extent

of phase-in, phase-out services required.

      (3) Continue to pay rebates at the current contract level during the transition period of 
       up to 90 days
Section 12 - No Waiver of Rights

The failure of either party to insist upon the strict observation or performance of any provision of this Agreement or to exercise any right or remedy shall not impair or waive any such right or remedy in the future.  Every right and remedy given by this Agreement to the parties may be exercised from time to time as often as appropriate.

Section 13- Entire Agreement

This Agreement contains the entire agreement and understanding of the parties.  This Agreement (including attachments) may not be amended or modified except upon the written agreement of both parties.

Section 14 – Indemnification

Neither party contemplates any circumstances under which indemnification of the other party would arise. Nevertheless, should such circumstances arise, the Manufacturer shall indemnify, defend and hold harmless the State, its officers, agents and employees from any and all third party claims and losses accruing or resulting from bodily injury to any IHCP Member caused by the labeled use of Covered Products, provided that such Covered Products are not altered or damaged by any IHCP Member; except to the extent that any such claims or losses arise as a result of the negligent acts, failure to act or willful misconduct of any IHCP Member; and provided that (i) FSSA shall promptly notify Manufacturer in writing of any such claims, (ii) Manufacturer shall have the right to solely control the defense of any such claims, (iii) the State shall provide reasonable cooperation in the defense thereof, and (iv) the State shall not compromise or settle any such claims without Manufacturer’s prior written consent.  Manufacturer shall not enter into any settlement that imposes any liability or obligation on the State without the State’s prior written consent, which consent shall not be unreasonably withheld or delayed.
Section 15 – Force Majeure 

Noncompliance with any obligations hereunder due to force majeure, such as acts of God, laws or regulations of any government, war, terrorism, civil commotion, destruction of production facilities and materials, fire, earthquake, storm, labor disturbances, shortage of materials, failure of public utilities or common carriers, and any other causes beyond the reasonable control of the parties, shall not constitute breach of this Agreement.

Section 16 - Governing Law

This Agreement shall be construed in accordance with and governed by the laws of the State of Indiana and suit, if any, must be brought in the State of Indiana.

Section 17 - Effect of Future Laws

In the event of the enactment, promulgation, rescission, modification or interpretation of any law or regulation after the date hereof which would (a) materially and/or adversely affect the manner in which either party is obligated to perform under this Agreement, (b) adversely affect for either party the net prices or Rebate percentage or other terms applicable under this Agreement, or (c) have the effect of requiring the net prices or Rebate percentages or other terms applicable under this Agreement to be extended or offered to any third party, each party shall have the right to enter into good faith negotiations with the other in order to seek to agree on reasonable terms for maintaining the intent of this Agreement affected by such event. If the parties do not agree within 60 days of a party’s written request for negotiations, either party may terminate this Agreement with respect to the affected covered products upon expiration of the 60-day period, with immediate effect. 
Section 18 - Compliance with Law

A. Each party shall comply with all applicable federal, state and local laws, rules, regulations and ordinances, and all provisions required thereby to be included herein are hereby incorporated by reference.  The enactment or modification of any applicable state or federal statute or the promulgation of rules or regulations thereunder after execution of this Agreement shall be reviewed by the State and the Manufacturer to determine whether the provisions of this Agreement require formal modification.

B. The Manufacturer and its agents shall abide by all ethical requirements that apply to persons who have a business relationship with the State as set forth in IC § 4-2-6 et seq., IC § 4-2-7, et. seq., the regulations promulgated thereunder, and Executive Order 04-08, dated April 27, 2004.  If the Manufacturer is not familiar with these ethical requirements, the Manufacturer should refer any questions to the Indiana State Ethics Commission, or visit the Indiana State Ethics Commission website at http://www.in.gov/ethics/.  If the Manufacturer or its agents violate any applicable ethical standards, the State may, in its sole discretion, terminate this Agreement immediately upon written notice to the Manufacturer.  In addition, the Manufacturer may be subject to penalties under IC §§ 4-2-6, 4-2-7, 35-44-1-3, and under any other applicable laws.

C. The Manufacturer certifies by entering into this Agreement that neither it nor its principal(s) is presently in arrears in payment of taxes, permit fees or other statutory, regulatory or judicially required payments to the State.  The Manufacturer agrees that any payments currently due to the State may be withheld from payments due to the Manufacturer.  Additionally, further work or payments may be withheld, delayed, or denied and/or this Agreement suspended until the Manufacturer is current in its payments and has submitted proof of such payment to the State.

D. The Manufacturer warrants that it has no current, pending or outstanding criminal, civil, or enforcement actions initiated by the State, and agrees that it will immediately notify the State of any such actions.  During the term of such actions, the Manufacturer agrees that the State may delay, withhold, or deny work under any supplement, amendment, change order or other contractual device issued pursuant to this Agreement.

E. If a valid dispute exists as to the Manufacturer’s liability or guilt in any action initiated by the State or its agencies, and the State decides to delay, withhold, or deny work to the Manufacturer, the Manufacturer may request that it be allowed to continue, or receive work, without delay.  The Manufacturer must submit, in writing, a request for review to the Indiana Department of Administration (IDOA) following the procedures for disputes outlined herein. A determination by IDOA shall be binding on the parties.  Any payments that the State may delay, withhold, deny, or apply under this section shall not be subject to penalty or interest, except as permitted by IC § 5-17-5.

F. The Manufacturer warrants that the Manufacturer and its subcontractors, if any, shall obtain and maintain all required permits, licenses, registrations, and approvals, and shall comply with all health, safety, and environmental statutes, rules, or regulations in the performance of work activities for the State.  Failure to do so may be deemed a material breach of this Agreement and grounds for immediate termination and denial of further work with the State.

G. The Manufacturer affirms that, if it is an entity described in IC Title 23, it is properly registered and owes no outstanding reports to the Indiana Secretary of State.

H. As required by IC 5-22-3-7:

1. The Manufacturer and any principals of the Manufacturer certify that (A) the Manufacturer, except for de minimis and nonsystematic violations, has not violated the terms of (i) IC 24-4.7 [Telephone Solicitation Of Consumers], (ii) IC 24-5-12 [Telephone Solicitations], or (iii) IC 24-5-14 [Regulation of Automatic Dialing Machines] in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is preempted by federal law; and (B) the Manufacturer will not violate the terms of IC 24-4.7 for the duration of the Agreement, even if IC 24-4.7 is preempted by federal law.

2. The Manufacturer and any principals of the Manufacturer certify that an affiliate or principal of the Manufacturer and any agent acting on behalf of the Manufacturer or on behalf of an affiliate or principal of the Manufacturer (A) except for de minimis and nonsystematic violations, has not violated the terms of IC 24-4.7 in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is preempted by federal law; and (B) will not violate the terms of    IC 24-4.7 for the duration of the Agreement, even if IC 24-4.7 is preempted by federal law.
Section 19 - Access to Records
The Contractor and its subcontractors, if any, shall maintain all books, documents, papers, accounting records, and other evidence pertaining to all costs incurred under this Contract.  They shall make such materials available at their respective offices at all reasonable times during this Contract, and for three (3) years from the date of final payment under this Contract, for inspection by the State or its authorized designees.  Copies shall be furnished at no cost to the State if requested.

Section 20 - Assignment of Antitrust Claims
As part of the consideration for the award of this Contract, the Contractor assigns to the State all right, title and interest in and to any claims the Contractor now has, or may acquire, under state or federal antitrust laws relating to the products or services which are the subject of this Contract.

Section 21 - Debarment and Suspension 

A.  The Contractor certifies by entering into this Contract that neither it nor its principals nor any of its subcontractors are presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from entering into this Contract by any federal agency or by any department, agency or political subdivision of the State of Indiana.  The term “principal” for purposes of this Contract means an officer, director, owner, partner, key employee or other person with primary management or supervisory responsibilities, or a person who has a critical influence on or substantive control over the operations of the Contractor.

B.  The Contractor certifies that it has verified the state and federal suspension and debarment status for all subcontractors receiving funds under this Contract and shall be solely responsible for any recoupment, penalties or costs that might arise from use of a suspended or debarred subcontractor.  The Contractor shall immediately notify the State if any subcontractor becomes debarred or suspended, and shall, at the State’s request, take all steps required by the State to terminate its contractual relationship with the subcontractor for work to be performed under this Contract.

Section 22 - Default by State
If the State, sixty (60) days after receipt of written notice, fails to correct or cure any material breach of this Contract, the Contractor may cancel and terminate this Contract and institute measures to collect monies due up to and including the date of termination.

Section 23 - Disputes 

A.  Should any disputes arise with respect to this Contract, the Contractor and the State agree to act immediately to resolve such disputes.  Time is of the essence in the resolution of disputes.  

B.  The Contractor agrees that, the existence of a dispute notwithstanding, it will continue without delay to carry out all of its responsibilities under this Contract that are not affected by the dispute.  Should the Contractor fail to continue to perform its responsibilities regarding all non-disputed work, without delay, any additional costs incurred by the State or the Contractor as a result of such failure to proceed shall be borne by the Contractor, and the Contractor shall make no claim against the State for such costs. 

C. If the parties are unable to resolve a contract dispute between them after good faith attempts to do so, a dissatisfied party shall submit the dispute to the Commissioner of the Indiana Department of Administration for resolution.   The dissatisfied party shall give written notice to the Commissioner and the other party. The notice shall include (1) a description of the disputed issues, (2) the efforts made to resolve the dispute, and (3) a proposed resolution.  The Commissioner shall promptly issue a Notice setting out documents and materials to be submitted to the Commissioner in order to resolve the dispute; the Notice may also afford the parties the opportunity to make presentations and enter into further negotiations.   Within 30 business days of the conclusion of the final presentations, the Commissioner shall issue a written decision and furnish it to both parties.  The Commissioner’s decision shall be the final and conclusive administrative decision unless either party serves on the Commissioner and the other party, within ten business days after receipt of the Commissioner’s decision, a written request for reconsideration and modification of the written decision.  If the Commissioner does not modify the written decision within 30 business days, either party may take such other action helpful to resolving the dispute, including submitting the dispute to an Indiana court of competent jurisdiction.  If the parties accept the Commissioner’s decision, it may be memorialized as a written Amendment to this Contract if appropriate. 
D.  The State may withhold payments on disputed items pending resolution of the dispute.  The unintentional nonpayment by the State to the Contractor of one or more invoices not in dispute in accordance with the terms of this Contract will not be cause for the Contractor to terminate this Contract, and the Contractor may bring suit to collect these amounts without following the disputes procedure contained herein.

E. With the written approval of the Commissioner of the Indiana Department of Administration, the parties may agree to forego the process described in subdivision C. relating to submission of the dispute to the Commissioner.

F. This paragraph shall not be construed to abrogate provisions of Ind. Code 4-6-2-11 in situations where dispute resolution efforts lead to a compromise of claims in favor of the State as described in that statute.  In particular, releases or settlement agreements involving releases of legal claims or potential legal claims of the state should be processed consistent with Ind. Code 4-6-2-11, which requires approval of the Governor and Attorney General.

Section 24 - Drug-Free Workplace Certification 

As required by Executive Order No. 90-5 dated April 12, 1990, issued by the Governor of Indiana, the Contractor hereby covenants and agrees to make a good faith effort to provide and maintain a drug-free workplace.  The Contractor will give written notice to the State within ten (10) days after receiving actual notice that the Contractor, or an employee of the Contractor in the State of Indiana, has been convicted of a criminal drug violation occurring in the workplace.  False certification or violation of this certification may result in sanctions including, but not limited to, suspension of contract payments, termination of this Contract and/or debarment of contracting opportunities with the State for up to three (3) years.

In addition to the provisions of the above paragraph, if the total amount set forth in this Contract is in excess of $25,000.00, the Contractor certifies and agrees that it will provide a drug-free workplace by:

A. Publishing and providing to all of its employees a statement notifying them that the unlawful manufacture, distribution, dispensing, possession or use of a controlled substance is prohibited in the Contractor’s workplace, and specifying the actions that will be taken against employees for violations of such prohibition; 

B. Establishing a drug-free awareness program to inform its employees of (1) the dangers of drug abuse in the workplace; (2) the Contractor’s policy of maintaining a drug-free workplace; (3) any available drug counseling, rehabilitation and employee assistance programs; and (4) the penalties that may be imposed upon an employee for drug abuse violations occurring in the workplace;

C. Notifying all employees in the statement required by subparagraph (A) above that as a condition of continued employment, the employee will (1) abide by the terms of the statement; and (2) notify the Contractor of any criminal drug statute conviction for a violation occurring in the workplace no later than five (5) days after such conviction;

D. Notifying the State in writing within ten (10) days after receiving notice from an employee under subdivision (C)(2) above, or otherwise receiving actual notice of such conviction;

E. Within thirty (30) days after receiving notice under subdivision (C)(2) above of a conviction, imposing the following sanctions or remedial measures on any employee who is convicted of drug abuse violations occurring in the workplace: (1) taking appropriate personnel action against the employee, up to and including termination; or (2) requiring such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program approved for such purposes by a federal, state or local health, law enforcement, or other appropriate agency; and 

F. Making a good faith effort to maintain a drug-free workplace through the implementation of subparagraphs (A) through (E) above.

Section 25 - Employment Eligibility Verification
 As required by IC §22-5-1.7, the Contractor swears or affirms under the penalties of perjury that the Contractor does not knowingly employ an unauthorized alien.  The Contractor further agrees that:

A.  The Contractor shall enroll in and verify the work eligibility status of all his/her/its newly hired employees through the E-Verify program as defined in IC §22-5-1.7-3. The Contractor is not required to participate should the E-Verify program cease to exist. Additionally, the Contractor is not required to participate if the Contractor is self-employed and does not employ any employees.

B.  The Contractor shall not knowingly employ or contract with an unauthorized alien. The Contractor shall not retain an employee or contract with a person that the Contractor subsequently learns is an unauthorized alien.

C.  The Contractor shall require his/her/its subcontractors, who perform work under this Contract, to certify to the Contractor that the subcontractor does not knowingly employ or contract with an unauthorized alien and that the subcontractor has enrolled and is participating in the E-Verify program. The Contractor agrees to maintain this certification throughout the duration of the term of a contract with a subcontractor.

The State may terminate for default if the Contractor fails to cure a breach of this provision no later than thirty (30) days after being notified by the State.

Section 26 – Funding Cancellation

When the Director of the State Budget Agency makes a written determination that funds are not appropriated or otherwise available to support continuation of performance of this Contract, this Contract shall be canceled.  A determination by the Director of State Budget Agency that funds are not appropriated or otherwise available to support continuation of performance shall be final and conclusive.
Section 27 – Nondiscrimination
Pursuant to the Indiana Civil Rights Law, specifically including IC §22-9-1-10, and in keeping with the purposes of the federal Civil Rights Act of 1964, the Age Discrimination in Employment Act, and the Americans with Disabilities Act, the Contractor covenants that it shall not discriminate against any employee or applicant for employment relating to this Contract with respect to the hire, tenure, terms, conditions or privileges of employment or any matter directly or indirectly related to employment, because of the employee’s or applicant’s race, color, national origin, religion, sex, age, disability, ancestry, status as a veteran, or any other characteristic protected by federal, state, or local law (“Protected Characteristics”).  Contractor certifies compliance with applicable federal laws, regulations, and executive orders prohibiting discrimination based on the Protected Characteristics in the provision of services.  Breach of this paragraph may be regarded as a material breach of this Contract, but nothing in this paragraph shall be construed to imply or establish an employment relationship between the State and any applicant or employee of the Contractor or any subcontractor.

The State is a recipient of federal funds, and therefore, where applicable, Contractor and any subcontractors shall comply with requisite affirmative action requirements, including reporting, pursuant to 41 CFR Chapter 60, as amended, and Section 202 of Executive Order 11246 as amended by Executive Order 13672. 

Section 28 - Penalties/Interest/Attorney’s Fees
The State will in good faith perform its required obligations hereunder and does not agree to pay any penalties, liquidated damages, interest or attorney’s fees, except as permitted by Indiana law, in part, IC §5-17-5, IC §34-54-8, IC §34-13-1 and IC § 34-52-2-3.

Notwithstanding the provisions contained in IC §5-17-5, any liability resulting from the State’s failure to make prompt payment shall be based solely on the amount of funding originating from the State and shall not be based on funding from federal or other sources.
Section 29 – Authority
FSSA and the Manufacturer each represent and warrant to the other that the person signing below has all requisite legal power and authority to execute this Agreement on behalf of each party and each party shall thereby be bound.
Non-Collusion and Acceptance

The undersigned attests, subject to the penalties for perjury, that the undersigned is the Contractor, or that the undersigned is the properly authorized representative, agent, member or officer of the Contractor.  Further, to the undersigned’s knowledge, neither the undersigned nor any other member, employee, representative, agent or officer of the Contractor, directly or indirectly, has entered into or been offered any sum of money or other consideration for the execution of this Contract other than that which appears upon the face hereof.    Furthermore, if the undersigned has knowledge that a state officer, employee, or special state appointee, as those terms are defined in IC 4-2-6-1, has a financial interest in the Contract, the Contractor attests to compliance with the disclosure requirements in IC 4-2-6-10.5.
 
In Witness Whereof, Contractor and the State have, through their duly authorized representatives, entered into this Contract.  The parties, having read and understood the foregoing terms of this Contract, do by their respective signatures dated below agree to the terms thereof.

 
[Contractor]
Indiana Family Social Service Administration

By: _________________________________

By: ____________________________
____________________________________

Joe Moser, Director Medicaid


Name and Title, Printed






Date: _____________________________

Date: ___________________________

Approved by: 





Approved by:    
Indiana Department of Administration 


State Budget Agency

By: ________________________________(for)

By:  ____________________________
Jessica Robertson, Commissioner


Brian E. Bailey, Director


Date:________________________________ 

Date: ___________________________
APPROVED as to Form and Legality:
Office of the Attorney General

___________________________________(for)

Gregory F. Zoeller, Attorney General

Date: _________________________________


ATTACHMENT A

Covered Products, Associated Rebate Percentages, and GNUP

This Rebate Agreement shall apply to the following products:

	NDC
	Blood Glucose Monitors 
	Rebate

	99999-9999-99
	ABC Meter
	The Rebate shall be equivalent to the amount paid by the State

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	 
Meters will be available through (1) retail and DME channels and rebated as described above, (except for those claims dispensed by providers listed in Attachment B), and (2) a mutually agreeable fulfillment program (which may include meter fulfillment via the web or a toll-free telephone number) at no charge.  When Manufacturer provides a no-charge meter to an IHCP Member, IHCP shall not seek reimbursement from Medicare, the IHCP Member, or any other third party, for such meters.
 Test Strip Maximum Fee: $0.6175 per strip. See the following example.



	NDC
	Blood Glucose Test Strips 
	Package Count
	Rebate %
	GNUP

	xxxxx-xxxx-xx
	ABC Test Strips
	50
	xx.xx%
	$x.xxxx

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


Pricing will be based upon the following assumptions:

Current State MAC rate per strip for the State of Indiana Diabetes Supplies Rebate Program, never to exceed $0.6175.

A. Initial calculation methodology: Median cost, per strip, of all potential bidding manufacturers’ blood glucose strips. 

B. Subsequent calculation methodology: Median cost, per strip, of all selected manufacturers’ blood glucose strips. 

1. MAC rate assessments may be performed at the request of at least one of the selected manufacturers, by the contracted rebate service provider. 

2. MAC rate assessments will not be performed more often than annually. 

3. If a MAC rate assessment demonstrates a cost reduction > 10%, the reduction of the MAC will be applied January 1 of the subsequent calendar year. 

If a MAC rate assessment were to result in a rebate percentage of < 0% (negative rebate), that MAC will not be applied and will remain at the pre-assessment level.
Rebates are only payable to the State on Covered Products dispensed by IHCP enrolled Pharmacies and or DME providers, whether a medical or pharmacy benefit.  Utilization submitted by IHCP enrolled Pharmacies and or DME providers identified and agreed to by the State and the Manufacturer listed in Attachment B shall not be eligible for rebate.

IHCP enrolled Pharmacy and or DME Providers/Mail Order will only be reimbursed for Covered Products from the  contracted Manufacturer(s) selected for award, unless a Prior Authorization is approved by the State (or the State’s Contractors) demonstrating the medical necessity for a non-contracted product. 

Claims incurred by Medicare dual eligible recipients and claims filled in 340B designated pharmacies by an IHCP Member having Indiana Medicaid as their primary insurance will be ineligible for Rebate under this Agreement.

In the event that the State of Indiana terminates IHCP enrolled DME only Providers under the medical benefit from participating in the Diabetes Testing Supplies Rebate Program and the resulting DME volume transitions to an IHCP enrolled Pharmacy Provider billing under the pharmacy benefit, claims dispensed from IHCP enrolled Pharmacy Providers shall be fully eligible for a Rebate. The Manufacturer’s GNUP shall be $0.XX and the Rebate Percentage shall be XX%.  .
[image: image1.png]COMPANY NAME

Attachment B
Claims dispensed from the following providers are excluded from rebate.
Provider ID Provider Name Provider ID Provider Name

222222222

ABC Provider
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