TO:		Agency Counsel and Contract Managers

FROM:	Tim Grogg – General Counsel, Department of Administration
		Matt Light – Chief Counsel, Advisory Division, Office of Attorney General

DATE:		October 3, 2013

RE:		Temporary unavailability of E-Verify program

													


Pursuant to Ind. Code chapter 22-5-1.7, all state contractors for services and recipients of grants of over $1,000 must enroll in the E-Verify program and affirm that they do not knowingly employ unauthorized aliens.

However, we have been informed that E-Verify is currently unavailable due to the partial federal government shutdown.[footnoteRef:1]  While E-Verify is unavailable, prospective and active contractors and grant recipients will not be able to create or access E-Verify accounts to conduct the required verifications of employees. [1:  For more information, see 
http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d1a/?vgnextoid=75bce2e261405110VgnVCM1000004718190aRCRD&vgnextchannel=75bce2e261405110VgnVCM1000004718190aRCRD and
https://e-verify.uscis.gov/emp/vislogin.aspx?JS=YES
] 


The Department of Administration (DOA) and Office of Attorney General (OAG) have concluded that the following measures and accommodations, consistent with their contract and grant review responsibilities under Ind. Code chapter 4-13-2, are appropriate in light of the unavailability of the service:

(1) New contracts and grants that are subject to the E-Verify requirement must still include the required clauses in the contract or grant agreements.

(2) During the period of E-Verify unavailability, DOA and OAG will not reject contracts based on failure by contractors or grantees to create or access E-Verify accounts to conduct the required verifications.

(3) Additionally, contractors and grantees will not be held in breach of their agreements based on inability to access the program during the period of unavailability.

(4) Agencies should instruct contractors and grantees to maintain appropriate records of individuals employed as of the initial start date of the contract or grant (for new agreements) and for new individuals employed during the unavailability period (for new and ongoing agreements).

(5) Once E-Verify is available, contractors and grantees will be required to conduct E-Verify checks on any individuals specified in paragraph (4) above and to take appropriate measures based on results of those checks, including termination of employment or contracts with individuals discovered to be unauthorized aliens.

(6) Contractors should make corresponding notifications and take corresponding steps in relation to any subcontractors who perform work under contracts subject to the E-Verify requirements.  This includes use of the E-Verify system by subcontractors when it becomes available as well as certifications from subcontractors that they do not knowingly employ or contract with an unauthorized alien.

[bookmark: _GoBack]We recommend that contract managers monitor developments relating to E-Verify availability and communicate significant updates to your contractors and grantees.  DOA and OAG will attempt to provide updates similar to this one to the extent that is feasible, but the obligations to resume and conduct E-Verify checks rest with the contractors and grantees.  Failures to do so after restoration of the service may result in contract rejection or termination.

If you have any questions, please contact us at: matt.light@atg.in.gov or tigrogg@idoa.in.gov. 
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