MEETING #2 SUMMARY

CSO Policy Workgroup


Date:

December 20, 2006

Time:

10:00 A.M. – 12:00 P.M.
Location:
IGCN, 12th Floor, Conference Room D
Present at the meeting: (* -- via teleconference)
Tom Anderson* (Save the Dunes), Fred Andes (Barnes and Thornburg), Conni Clay* (Save the Dunes), Barton Jones (Strand Associates), Larry Kane (Bingham McHale), Don Larson (Commonwealth Engineers), Janet McCabe (IKE), Bill McElhaney* (City of Marion), Laurel O’Sullivan* (National Resources Defense Council), Jodi Perras (Perras & Associates and IWEA), Glenn Pratt (Sierra Club), Charlotte Read*, Rosemary Spalding (City of Indianapolis), Dick Van Frank (Improving Kids’ Environment), Dave Wagner (WPCB), Brandi Wallace (City of Ft. Wayne), and Steve Yagelski (Town of Chesterton).
Representing IDEM: Bruno Pigott, Bowden Quinn, Dennis Clark, Paul Higginbotham, Cyndi Wagner, and MaryAnn Stevens.
Workgroup Purpose

Currently, IDEM is hosting 3 workgroups all having something to do with Combined Sewer Overflow communities, including: the rulemaking (LSA Document #05-218) required by Senate Enrolled Act 620 of the 2005 legislative session concerning a CSO wet weather limited use subcategory designation; a rulemaking regarding E. coli limited to compliance issues of the single sample daily maximum; and developing nonrule policy documents from guidance regarding CSOs.

This workgroup, named the CSO Policy workgroup, is concerned with the development of a consensus understanding of CSO policies and the application of those policies.
Agenda for December 20, 2006

The intended discussion topics at the December 20, 2006, workgroup meeting included existing use, CSO related bypass, and the Michigan approach to applying the Long Term Control Plan.
As the meeting turned out, existing use was the only topic discussed.
Existing Use
Cyndi Wagner explained the origination of the Existing Use concept paper with comments inserted by Dave Pfeifer of EPA Region 5 and Tom Gardner of EPA Headquarters. This paper was e-mailed to the workgroup members in November. In response to that concept paper, Jodi Perras on behalf of IWEA, Janet McCabe for IKE, and Rae Schnapp for HEC have provided comments. Only a few members of the workgroup had seen these comments to the concept paper prior to the December 20th workgroup meeting.
The concept paper is intended to define and explain the concept of existing use and will likely be made into a nonrule policy document. According to EPA, an existing use is one that was actually attained in the waterbody on or after November 28, 1975. No definition of what “actually attained” means is included in EPA’s definition of existing use.

Charlotte Read wanted to know how the historical record could account for spatial and temporal conditions of 30 years ago. Tom Anderson reminded the workgroup that an existing use cannot be suspended. Dick Van Frank thinks it is imperative that “waterbody” be defined because big communities can afford to do modeling but small communities cannot and determining a downstream boundary is difficult.

Some questioned why Indiana has taken time to consider the existing use concept when other states’ CSO programs do not emphasize existing use. Some participants said that existing use is a “gatekeeper” issue because, if a use is considered to be existing, it could not be removed and, therefore, communities could not conduct a Use Attainability Analysis to apply for a CSO Wet Weather Limited Use Designation. Senate Enrolled Act 620 of the 2005 legislative session (Public Law 54-2005) created a Wet Weather Use Designation that would allow for a temporary suspension (up to four days after a precipitation event) of the designated recreational use listed in the community’s NPDES permit. Several requirements would have to be met before the new use designation could take effect, with the existing use decision being only a first step.
Several participants expressed concern that the existing use paper and creation of a new designated use could weaken water quality and be contrary to the goals of the Clean Water Act. Other participants indicated that not only is the UAA process not contrary to the goals of the Clean Water Act but establishing and refining use designations is an established process under the Clean Water Act. The CSO policy, they noted, requires communities to analyze the affordability of implementing plans to reduce CSOs and allows, where appropriate, the review and revision of water quality standards. Fred Andes noted that the CSO policy has been incorporated into the Clean Water Act by Congress.
Existing Use Documents

An existing use document had been circulated to the group prior to this meeting. Jodi Perras provided her comments to the workgroup in advance of the meeting. Bowden Quinn distributed copies of Rae Schnapp’s alternative proposal. Workgroup members looked at the Schnapp alternative and thought it was a workable document that a subgroup could work on making some changes that might make it acceptable to the entire group.
NEXT STEPS
· MaryAnn Stevens is to send via e-mail the existing use guidance with EPA comments and the comments provided by Jodi Perras and IWEA, Janet McCabe, and Rae Schnapp so all workgroup members will have access to the same materials. (E-mail was distributed on December 20, 2006.)
· A smaller subgroup of the workgroup members agreed to meet before the next full workgroup meeting date and refine the various existing use concept papers and comments so a final concept paper can be presented to the full workgroup. The smaller workgroup will be comprised of: Bruno Pigott, Rae Schnapp, Janet McCabe, Fred Andes, Larry Kane, Jodi Perras, and either Tom Anderson, Charlotte Read, or Conni Clay. The smaller group plans to meet on January 9 or January 12, 2007, in the IDEM Northern Regional Office in South Bend.
SCHEDULING OF NEXT MEETING
The next meeting will be Thursday, January 18, 2007, 10:00 a.m. to 12:00 p.m., in the Commissioner’s Large Conference Room of IGCN, on the 13th floor. This workgroup was scheduled to meet on the third Wednesday of each month through April 2007, but due to Rae Schnapp having a conflict with that schedule the workgroup meetings were changed to the third Thursday of the month.
The agenda topic for the January 18th workgroup meeting will be CSO related bypassing.
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