EPA Long-Term Issues and Responses 
Article 2 Initiative Workgroup

Meeting Date: 10/20/10


Long-Term Issues Presented to U.S. EPA
IDEM requested U.S EPA Region 5 to review several of the Long-Term rulemaking suggestions and identify any concerns or disapproval issues that might arise if IDEM were to pursue the amendments to the rules as suggested by the Article 2 Initiative workgroup members.   These particular items were flagged by IDEM staff because they address issues that have raised concerns from U.S. EPA in the past.  
Region 5 did note that some of the suggestions presented did not include enough information for Region 5 to offer detailed responses.  However, Region 5 was able to provide comment and identify general concerns on a majority of the issues presented.
The rulemaking suggestions are grouped by their Long-Term subgroup assignment.

Exemptions/Insignificant Activities

17.
Rule Section(s):  326 IAC 2-1.1-3

Rule Language Problem/Suggestion for Change:  Provide an exemption from permitting for projects that involve the installation of control devices which may result in a collateral increase in the potential to emit (PTE) of another pollutant.  This exemption will be independent of the PSD/Emissions Offsets applicability criteria.  (CASE, #17)

Concern(s)/Disapproval Issue(s):  This suggestion is similar to the vacated new source review (NSR) reform Pollution Control Project (PCP).  This provision is inconsistent with New York v. EPA, 413 F. 3d 3 (D.C.Cir. 2005), in which the D. C. Court of Appeals vacated the PCP provision of EPA’s 12/31/02 PSD/NSR rules.  This provision exempted the addition of a control device that caused a collateral increase in another pollutant.  The D.C. Court found that “EPA also erred in exempting from NSR certain PCPs that decrease emissions of some pollutants but cause collateral increases of others.  The statute authorizes no such exception.”
34, 74.
Rule Section(s):  326 IAC 2-1.1-3(h)(3)(C)

Rule Language Problem/Suggestion for Change:  This rule provides for temporary operations and experimental trials.  Clause (C) specifically excludes operations that are “not part of the normal operations or production of the facility or source”.  This excludes temporary operations that are similar in nature to permitted activities.  Suggest that the language be removed allowing temporary operations similar to the permitted activities to be conducted under this exemption.  (BCA, #34, 74)

Concern(s)/Disapproval Issue(s):  This would circumvent major NSR.  This proposal would greatly expand the number of activities that are exempt from minor source permitting.  Sources could break a single project into a series of short term activities that are part of normal operations and qualify for this exemption though cumulatively they could exceed major NSR thresholds.  Additionally, Indiana’s state implementation plan (SIP) requires public notice for changes with PTE greater than twenty-five (25) tons per year.
40, 46.
Rule Section(s):  326 IAC 2-1.1-3

Rule Language Problem/Suggestion for Change:  Temporary changes, emergency reconstructions, or modifications necessary to maintain operations during extreme conditions should be exempt from permitting and should have fewer pre-construction administrative burdens.  

The current permitting exemptions rule, while helpful, does not allow for real-time decision making in extreme circumstances.  IUG members have an obligation to provide service as regulated public utilities including during extreme and severe conditions.  Additionally, during times when other utility units are not functioning for maintenance or pollution control upgrades, those units that stay in operation must continue operations to satisfy public demands.

During extreme conditions or when other units are in scheduled downtime, sources must sometimes make temporary changes, commence emergency reconstructions, or make other changes necessary to maintain short term operations of a unit to fulfill its regulatory imposed obligations to serve the citizens of Indiana.  Under existing rules, these necessary actions are arguably subject to preconstruction permitting or permitting applicability determinations, subjection IUG members to potential enforcement for failure to complete such preconstruction administrative hurdle.  Temporary changes, emergency reconstructions or modifications necessary to maintain operations during extreme conditions or during other times when production must continue should be exempt from permitting and should have fewer preconstruction administrative burdens.  Modify the current permitting exemptions rule at 326 IAC 2-1.1-3.  (CountryMark, #40 and IUG #46)

Concern(s)/Disapproval Issue(s):  Allowing an “extreme condition” modification would circumvent major NSR and be contrary to the public’s right to notice and due process.  The federal major NSR rules have no such exemption.  Regardless of the reason for making the change, the federal major NSR program applicability is based on if the change causes a significant emissions increase and a significant net emissions increase.  Indiana’s major NSR program must conform to the federal program and cannot be any less stringent.  Additionally, Indiana’s SIP requires public notice for changes with PTE greater than twenty-five (25) tons per year.
47.
Rule Section(s):  326 IAC 2-1.1-3

Rule Language Problem/Suggestion for Change:  This rule currently exempts certain units and activities, but also exempts any activity with very low potential emissions.  IDEM currently interprets the rule to mean that enumerated activities and units are not excluded from permitting if they exceed the very low PTE thresholds.  IUG believes this interpretation undermines the potential utility of this rule and unnecessarily increases the permitting burdens for otherwise exempt activities.

IUG supports other modifications to the current permitting exemptions rule to clarify that the units and activities specifically enumerated at 326 IAC 2-1.1-3 are fully exempt from permitting.  (IUG, #47)

Concern(s)/Disapproval Issue(s):  A Title V permit must include all units.  Units cannot be fully and permanently exempted.  The descriptions of the units on the list must ensure that any unit meeting the description would have PTE less than the listed levels.  This proposal would provide no safety net for exempting sources.  Descriptions of eligible activities could be interpreted broadly to include modifications that would result in significant emissions increases.
57, 65.
Rule Section(s):  326 IAC 2-1.1-3 and 326 IAC 2-7-1(21)

Rule Language Problem/Suggestion for Change:  Expand the list of specific insignificant activities.  If there are new candidates for the exemption list they should be added to the list.  (Lilly, #57 and CASE, #65)

Concern(s)/Disapproval Issue(s):  Defining activities as “insignificant” can be problematic since process descriptions can be vague and can be interpreted to include a broad list of activities.  Generally, EPA does not want to expand the list of exemptions or insignificant activities.  However, EPA has not taken action on IDEM’s existing list of insignificant activities.  This proposal does not include any specific additions to the insignificant activity list.  As such, EPA has no basis to comment on whether any future additions are acceptable.  
72.
Rule Section(s): 326 IAC 2-7-1

Rule Language Problem/Suggestion for Change: Add language to allow for inclusion of control devices that should be considered an inherent part of the process when calculating potential uncontrolled emissions for an insignificant activity per 326 IAC 2-7-1(21).

For example, EPA guidance indicates that a bin vent on a storage silo could be considered an inherent part of the process when calculating PTE and also may be accounted for when calculating potential pre-control device emissions for triggering Compliance Assurance Monitoring (CAM).  However, this bin vent cannot be included when calculating potential uncontrolled emissions to determine if a unit is an insignificant activity for Title V.  In doing this, many units with inherently low emissions cannot be classified as insignificant activities and could be subject to unnecessarily stringent permitting and/or monitoring requirements.  For example, addition of a new silo with a bin vent may, under the current rules, require a permit modification under 326 IAC 2-7-12.  If the inherent control can be used to classify the silo as an insignificant activity under 326 IAC 2-7-1(21)(B), the unit could potentially be added as an administrative permit amendment under 326 IAC 2-7-11(a)(8)(B), reducing the permitting burden on both IDEM and the source.  Also, the relatively high potential uncontrolled emissions calculated under the current rules may lead to monitoring requirements (e.g. daily pressure drop readings) that are not reflective of continuous compliance requirements for insignificant activities and that provide little overall environmental benefit.  (Trinity, #72)

Concern(s)/Disapproval Issue(s):  PTE should be calculated without the inclusion of a control device to determine if the unit is insignificant except for case-by-case determinations of what is integral.  Both federal and state definitions of PTE require that a control device be made enforceable prior to considering it for permit level determinations.  With the exception of an integral control, which would require a determination consistent with the criteria established in the EPA memo from David Solomon entitled “Criteria for Determining Whether Equipment is Air Pollution Control Equipment or Process Equipment” (November 27, 1995),  the control device is not enforceable until it is required through a permit.
76.
Rule Section(s):  326 IAC 2-1.1-1(6) and 326 IAC 2-1.1-3(h)(2)

Rule Language Problem/Suggestion for Change:  Clarify the definition of “minor physical change” The definition of “minor physical change” is extremely vague which renders the provision ineffective as a permitting exemption.  (BCA, #76)

Concern(s)/Disapproval Issue(s):  EPA has previously communicated to IDEM, that the department’s definition of “minor physical change” is vague and could be interpreted to provide permitting exemptions for many modifications.  EPA has previously identified this as a disapproval issue to IDEM..

IDEM Comment:  In response to EPA concerns, these rule sections were amended in the Permit Fix-Up rulemaking (LSA# 07-372) that was final adopted on April 13, 2010, by Indiana’s Air Pollution Control Board.   The definition of “minor physical change” at 326 IAC 2-1.1-1(6) was deleted, but the content was moved from the definition section to 326 IAC 2-1.1-3(e)(46)(N) through (e)(46)(R) to be included in the list of other types of miscellaneous equipment and activities.  Additionally, 326 IAC 2-1.1-3(h)(2) was amended to clarify “other minor physical changes as described in subsection (e)(46)(N) through (e)(46)(R).”  
2-1.1 (General Permit Provisions)

1, 2.
Rule Section(s): 326 IAC 1-6-3, 326 IAC 2-7-4(c)(9), 326 IAC 2-7-5(13)

Rule Language Problem/Suggestion for Change: Revise rule to clarify that Preventive Maintenance Plans (PMPs) should apply only to emission control devices. (CountryMark, #1, IUG #2)

Concern(s)/Disapproval Issue(s):  EPA does not understand the rationale for proposing to restrict the applicability of 326 IAC 1-6-3 in this manner.  Such an approach is not consistent with the prohibition in 326 IAC 1-6-4 to operate and maintain “all emission control equipment and combustion or process equipment or processes in compliance with all applicable rules.”  It is also inconsistent with EPA’s definition of “malfunction” to include process equipment and the process itself.  See, e.g., 40 CFR Sections 60.2 and 63.2.  This definition is also contained in EPA’s malfunction policies, e.g., the September 20, 1999 memorandum from Steven A. Herman to Regional Administrators, at page 5, footnote 1, titled “State Implementation Plans: Policy Regarding Excess Emissions During malfunctions, Startup, and Shutdown” available at: http://www.epa.gov/region06/6en/a/policy_updatereaffirm_1999.pdf
6.
Rule Section(s): N/A

Suggestion for Change:  Suggestion that IDEM add a section to Article 2 that would implement a program where sources that would be Title V Sources based on PTE, but whose actual emissions are significantly below those thresholds could enjoy the flexibility of a Title V like program without all of the red tape such a permit brings.  An excellent example of a program of this nature is currently in place in the State of MI and is found at R336.1208a (Michigan regulation).

Indiana Michigan Power currently operates its D.C. Cook Nuclear Plant located at Bridgmann, MI under this provision and finds it a user friendly and appropriate way to handle the air permit needs of the facility.  At this time, we do not appear to have a similarly situated facility in Indiana, but considering that we cannot predict the future, implementing a program of this nature at this time would allow the benefits of this program to accrue to qualifying sources now and in the future.  (AEP, #6)

Concern(s)/Disapproval Issue(s):  IDEM has a FESOP program to limit PTE below the Title V threshold and to enable sources to not be subject to Title V.  Region 5 is not aware of any provisions in other states that allow sources with PTE above the Title V threshold to avoid being fully subject to Title V requirements.   The cited Michigan provision does not apply to sources with PTE above the Title V threshold.

12.
Rule Section(s): 326 IAC 2-1.1-12

Rule Language Problem/Suggestion for Change: We suggest this rule be modified to allow a facility to make a demonstration for an emission cap that will provide additional permit flexibility to accommodate special operational conditions requiring rapid changes in operating scenarios. A number of sources need additional flexibility in order to conduct normal business activities.  

In order to provide additional flexibility to these operations, we suggest modifying 2-1.1-12 to allow facilities to apply for an emissions cap due to the need for additional flexibility. Once issued, the facility would not be subject to permit modification requirements as long as it can demonstrate that it maintains its emission level below the preapproved cap. 

Since the 9/16/09 workgroup meeting, we have met with several groups affected by the proposal in this suggestion and have received support from these groups. These include:

· US Steel Gary Works

· Arcelor Mittal 

· Midcontinent Coal and Coke

We have included language that will require co-located facilities to coordinate permitting action to ensure that administrative Title 5 facilities and major sources that they support are in agreement on proposed permit changes.

We understand the U.S. EPA has commented on this rule and has stated that this rule is not consistent with Indiana’s NSR program. The suggestion we are offering will narrow the scope of the original rule language to make the rule more specific to facilities the need permit flexibility to operate.  We have very little information about the details of U.S. EPA’s comments; therefore it is difficult to address specific concerns expressed by U.S. EPA. We also understand that this rule has not been used by Indiana facilities. We note that a limited number of attempts to use this rule were rejected by IDEM because of comments received on the draft permits by USEPA. This action thwarted subsequent attempts to use this rule in any permitting action. I offered these comments at the 9/16/09 workgroup meeting on IDEM’s Article 2 Initiative.

Specific changes suggested for this rule are:

a.  Allow facilities to make a demonstration that additional flexibility is needed

b.  Include language from PAL requirements in 2-2 and 2-3 to allow the use of baseline actual and future projected actual emissions to determine emission cap values

c.  In the event that the facility requesting an emission cap is collocated on a major source, the application should contain a statement from the major source supporting the application for the emission cap. 

d.  In the event the facility requesting a renewal of an emission cap is collocated on a major source, the renewal application should contain a statement from the major source supporting the renewal application.

e.  Require facilities to provide a 10 day notice if changes are needed

f.  Provide additional monitoring (monthly monitoring reported quarterly) in order to demonstrate that the facility is operating within its designated emission cap

(BCA, #12)

Concern(s)/Disapproval Issue(s):  IDEM has an approved Plantwide Applicability Limit (PAL) cap program in 326 IAC 2-2.4 and 326 IAC 2-3.4.  A cap program as suggested would be contrary to and circumvent major NSR.  Major NSR applicability is based on the entire source’s PTE.  For modifications, which the addition of a co-located facility would be, the applicability involves determining if the project has a significant increase and then a net significant increase for all changes at the entire source for a contemporaneous period.  The proposed program would circumvent this applicability.
Additional Comment:  326 IAC 2-1.1-12 was repealed in the Permit Fix-Up rulemaking (LSA# 07-372).  This rulemaking was final adopted by Indiana’s Air Pollution Control Board on April 13, 2010 and will be effective at the end of October 2010.
15.
Rule Section(s): 326 IAC 2-14-4(a)(1)

Rule Language Problem/Suggestion for Change:  Strike 326 IAC 2-14-4(a)(1).  This provision requires that a notification be submitted at least 30 days prior to relocation.  326 IAC 2-14-4(2) requires the commissioner to approve or deny the relocation within 30 days of receiving the notice.  Even if IDEM was to accommodate the business need of a source to obtain approval more quickly, the source would still have to wait 30 days before it could relocate.  (Keramida, #15)

Concern(s)/Disapproval Issue(s):  EPA has general concerns with rule changes that would limit public notice or due process.  Removing 2-14-4(a)(1) would likely have such a result.

73.
Rule Section(s): N/A

Rule Language Problem/Suggestion for Change:  IUG believes that the availability of general permits should be expanded.  IUG supports promulgating general permits for units that have low actual emissions but have high potential emissions, such as emergency generators, or emergency back-up air compressors.  Currently, general permits or permits by rule are limited to only sources that have 20% of the PTE required to trigger other permitting requirements.  The availability of these general permits or permits by rule should be expanded to cover a variety of units with low actual emissions to reduce permitting requirements.  (IUG, #73)

Concern(s)/Disapproval Issue(s):  Indiana’s permits by rule (which are not SIP-approved) and general permits are available to sources with actual emissions that are less than 20% of the major source threshold.  However, any proposal to expand this limit may be problematic because it would allow greater than de minimis emissions increases to avoid public notice.   Additionally, Indiana’s SIP requires public notice for changes with PTE greater than twenty-five (25) tons per year.
Permit Process

45.
Rule Section(s): 326 IAC 2-7-5, 326 IAC 2-7-6, 326 IAC 2-8-4, 326 IAC 2-8-5

Rule Language Problem/Suggestion for Change: IUG supports revision to compliance monitoring regulations to specifically define monitoring obligations.  Existing language at 326 IAC 2-7-5, 326 IAC 2-7-6, 326 IAC 2-8-4, and 326 IAC 2-8-5 is vague, and should be modified to add clarity.  Units subject to the Federal Compliance Assurance Monitoring rule, 40 CFR Part 64 (“CAM”), and Indiana’s CAM rule, 326 IAC 3-8, should not be subject to other compliance monitoring requirements.  For units not subject to CAM, compliance monitoring provisions should be developed through permit-specific and unit-specific negotiations with the source.  (IUG, #45)

Concern(s)/Disapproval Issue(s):  This suggestion is contrary to the language of 40 CFR 70.6 which allows for states to require monitoring beyond CAM.  For units subject to Indiana’s CAM rule, 326 IAC 3-8, Indiana’s rules are consistent with 40 CFR Part 70 in requiring additional periodic monitoring when necessary.  For units not subject to CAM, 326 IAC 2-7-4(c)(3)(E) requires sources to identify and describe air pollution control equipment and compliance monitoring devices or activities as part of their permit application.  This information is then used by the department to determine the compliance monitoring provisions required at the source.  
59.
Rule Section(s): N/A

Suggestion for Change:  IDEM’s rules should provide for opportunities to eliminate permit reviews where there is no value added by review.  For example, if the permitting exercise would do nothing more than add an emission unit to a list of emission units where the requirements are already spelled out in detail and the permit review would not add or modify requirements, then the source should be able to add the emission unit through a simple notification process.  (Lilly, #59)

Concern(s)/Disapproval Issue(s):  This type of notice only modification could circumvent major NSR, and be contrary to due process and Indiana’s SIP.  The federal major NSR rules have no such provision.  Regardless of the reason for making the change, the federal major NSR program applicability is based on if the change causes a significant emissions increase and a significant net emissions increase.  A source could take limits on a project to limit out of major NSR, but those limits must be established through a permit action that receives public notice, even if the permit contains identical units with the same requirements.  Indiana’s major NSR program must conform to the federal program and cannot be any less stringent.  Additionally, Indiana’s SIP requires public notice for changes with PTE greater than twenty-five (25) tons per year.
Permit/Source Modification/FESOP Revisions
7.
Rule Section(s): 326 IAC 2-7-10.5(d)(4)

Rule Language Problem/Suggestion for Change:  Modifications limiting PTE to less than the stated levels should be included as Minor Source Modifications processed in accordance with subsection (e) regardless of the means to which emissions are limited.  The constraints listed are not consistently utilized by IDEM and other limitations may be applied.  For example, IDEM does not typically establish limits through hours of operation [326 IAC 2-7-10.5(d)(4)(B)] or air flow in conjunction with outlet concentration [326 IAC 2-7-10.5(d)(4)(C)(iv)].  The list contained in 326 IAC 2-7-10.5(d)(4)(A)-(E) creates confusion, is unnecessary, is not applied consistently and should be removed.  (IPL, #7)

Concern(s)/Disapproval Issue(s):  EPA has previously communicated to IDEM that they believe that 326 IAC 2-7-10.5(d)(4) is a relaxation from existing SIP requirements.  EPA is not inclined to approve a rule change that would allow modifications limiting PTE to less than the levels stated in 326 IAC 2-7-10.5(d)(4) to be processed in accordance with subsection (e).  Generally, EPA takes the position that any permit that limits PTE should go through public notice.  
8.
Rule Section(s):  326 IAC 1-2-42 and 326 IAC 2

Rule Language Problem/Suggestion for Change:  Clarify the definition of “modification”.  For purposes of determining a level of permitting, the PTE of the modification should be only the increase in PTE of the emission unit which will experience an increase in capacity.  This often creates confusion when permit writers attempt to apply the entire PTE of the existing emission unit or process. (IPL, #8)

Concern(s)/Disapproval Issue(s):  The proposed definitional concept presents an inconsistency with the federal rules, in which “modifications” are determined by looking at emissions increases at sources—not units.  This approach could also result in emissions from debottlenecked units impermissibly being excluded from the PSD/NSR applicability determination.   

14.
Rule Section(s): 326 IAC 2-7-11 and 326 IAC 2-8-10

Rule Language Problem/Suggestion for Change:  Unless 40 CFR 70 specifically requires an administrative amendment, all administrative amendments should be changed to notice only changes with notice being filed no later than 10 days after implementing the change.  (Keramida, #14)

Concern(s)/Disapproval Issue(s):  According to 40 CFR 70.7(e)(4), all modifications that do not qualify for an administrative amendment or a minor permit modification are subject to the significant permit modification requirements.  The federal rules do not provide for actions that are not required to obtain an administrative amendment and qualify for a provision such as “notice only”.  Indiana’s Title V program rules must be at least as stringent as the federal rules.  Additionally, 40 CFR 70 requires all permit actions to be issued prior to the source making the change.  
21.
Rule Section(s): 326 IAC 2-7

Rule Language Problem/Suggestion for Change: Provide a process for obtaining a Title V permit for new equipment being installed at a Title V source that is owned and operated by an entity other than the main Title V permittee.  The Title V rules do not adequately address the permit procedures for sources which include on-site contractors.  (CASE, #21)

Concern(s)/Disapproval Issue(s): Federal and state Title V rules allow permitting authorities to issue separate Title V permits for more than one operator at a single source, i.e. on-site contractors.  However, the facility must still be considered a single source for purposes of determining permitting applicability requirements.  The process for on-site contractors wanting to obtain an administratively separate Title V permit is the same process that the primary source must follow.  
22.
Rule Section(s): 326 IAC 2-7-10.5

Rule Language Problem/Suggestion for Change: Provide clear exemptions from the source modification criteria for construction permitting.  The rules are confusing.  For example, it is not clear what is meant by “modifications that would have a potential to emit…” for changes that only involve existing emission units.  (CASE, #22)

Concern(s)/Disapproval Issue(s):  EPA needs more specific language or clarification of this proposal in order to provide specific comments on this item.  
60.
Rule Section(s): 326 IAC 2-7

Rule Language Problem/Suggestion for Change: IDEM’s Title V program rules should allow the use of the off-permit process to quickly incorporate the requirements of NSR permits and newly adopted regulatory requirements into the permit.  This is a process that is authorized by the federal Title V program, but Indiana chose not to adopt it when initially establishing the state program.  (Lilly, #60)

Concern(s)/Disapproval Issue(s):  Regardless of the off-permit provision, sources must still meet the NSR public notice requirement.  Furthermore, Indiana’s SIP requires public notice for changes with PTE greater than twenty-five (25) tons per year.   EPA is unlikely to approve any rule changes that would circumvent public notice.
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