Article 2 Initiative

Subgroup: Registrations, MSOPs and FESOPs
Conference Call: December 15, 2009
Discussion Items 

Registrations, MSOPs, FESOPs
#: 8, 9, 26, 27, 28, 29 from the Near-term list.

· Please refer to the workgroup website to find the Near-term, Further Investigation and Long-term lists from the 12/9/09 meeting: http://www.in.gov/idem/6436.htm
Opening Remarks
IDEM and EPA Region 5 had a conference call on 12/14/2009 concerning a SIP submittal for the Minor NSR rulemaking (LSA#98-95).  EPA has concerns about approvability of items in that rulemaking.  Several of the discussion items for this workgroup are directly affected by EPA’s approvability issues for the Minor NSR rulemaking.  Specifically, items #26, 27 and 29 are either no longer on the table or proposed changes will be restricted.  
Group Discussion

Near-term list #26: Combine the MSOP and FESOP program
EPA believes that all construction activities should receive public comment prior to the start of construction.  EPA wants to keep same level of public notice for the programs.  Based on EPA’s comments during the call, it is not advisable to combine the two programs.  EPA distinguished between natural minors and synthetic minors.  The long-term workgroups could explore different options for MSOPs.  If EPA can be convinced that their current stance it too restrictive, then the long-term workgroup could explore more options for all permit levels. 

This item will be deleted from the Near-term list.

Near-term list #29: Changes to FESOP Permit Revisions
1. Clarify that “repair and replace” is allowed without prior approval in 326 IAC 2-8-11.1 (b).
· Existing rule language
326 IAC 2-8-11.1(b): Notwithstanding any other provision of this rule, the owner or operator of a source may repair or replace an emissions unit or air pollution control equipment, or components thereof, if the repair or replacement…
· Suggested change
Add the term “without prior approval” after “or components thereof” to subsection (b).
EPA identified an approvability issue with the “impending and imminent failure” language in 326 IAC 2-8-11.1(b)(3) and 326 IAC 2-6.1-6(b)(3): “returns the emissions unit, process, or control equipment to normal operation after an upset, malfunction, or mechanical failure or prevents impending and imminent failure of the emissions unit, process, or control equipment.”

EPA would like to see the language refer to an “actual” failure, not impending or imminent.  IDEM is continuing to work with EPA to address the approvability of this language and will continue to do so as the near-term rulemaking moves forward.
2. Discussed adding a new clause to 326 IAC 2-8-11.1(f) to clarify what is a significant permit revision.

· Suggested Change
Add new clause to 326 IAC 2-8-11.1(f) that would make any modification that removes or reduces compliance testing or its frequency a significant permit revision.  

3. Clarify and expand on what can be an AA in 326 IAC 2-8-10(a)(5), (7) through (9), (11), and (13) and (14).
· Existing Rule Language
326 IAC 2-8-10(a)(5): Makes a change to a monitoring, maintenance, or record keeping requirement that is not environmentally significant. Such change shall not be an administrative amendment if the monitoring, maintenance, or record keeping is required by an applicable requirement.

· Suggested Change
Add the word “testing”.  A change to a testing, monitoring, maintenance, or record keeping requirement that is not environmentally significant would be an AA.

· Existing Rule Language
326 IAC 2-8-10(a)(7) through (9): 

(7) Incorporates alternative testing or compliance monitoring requirements that have received U.S. EPA approval under 40 CFR 60*, 40 CFR 61*, or 40 CFR 63*.

(8) Incorporates newly-applicable monitoring or testing requirements specified in 40 CFR 60*, 40 CFR 61*, or 40 CFR 63* that apply as the result of a change in applicability of those requirements to the source, including removal from the permit of monitoring or testing requirements that no longer apply as a result of the change in applicability.

(9) Incorporates test methods or monitoring requirements specified in an applicable requirement that the source may use under the applicable requirement as an alternative to the testing or monitoring requirements contained in the permit.
· Suggested Change
Clarify that subdivisions (7) through (9) would only apply when there is no change to operations or processes and when there is no new equipment being added.
· Existing Rule Language
326 IAC 2-8-10(a)(11): Allows for changes or modifications involving a pollution control project or pollution prevention project as defined in 326 IAC 2-1.1-1 that do not result in an increase in the potential to emit any regulated pollutant greater than the thresholds in 326 IAC 2-1.1-3(e)(1) or a significant change in the method or methods to demonstrate or monitor compliance.
· Suggested Change
Clarify to address what is a “significant change”.  Suggested language would clarify that a revision would not be an AA if it results in the removal or reduction of compliance testing or its frequency.
· Existing Rule Language
326 IAC 2-8-10(a)(13) and (14): 

(13) Incorporates a modification of an existing source if the modification will replace or repair a part or piece of equipment in an existing process unless the modification:

(A) results in the replacement or repair of an entire process;

(B) qualifies as a reconstruction of an entire process; or

(C) may result in an increase of actual emissions.

(14) Incorporates a modification that adds an emissions unit or units of the same type that are already permitted and that will comply with the same applicable requirements and permit terms and conditions as the existing emission unit or units, except if the modification would result in a potential to emit greater than the thresholds in 326 IAC 2-2 or 326 IAC 2-3.
· Suggested Change
A. Combine subdivisions (13) and (14).  The owner can add an identical unit but not replace one.  Suggested rule language combining the two subdivisions so that an existing unit may be replaced if that unit is subject to the same applicable requirements.
B. Define “same type”.  IDEM suggested defining “same type” to be a unit having equal or lesser PTE than the existing unit.   The group discussed defining this term, but concluded that it was not necessary to define “same type”.
4. Add new language to 326 IAC 2-8-10 so that exempt units may be added through an AA.  Workgroup members stated that this should not be mandated.  IDEM agrees. IDEM is looking to use this authority only when the Permittee asks.
5. Add new language to 326 IAC 2-8-10 that will allow the addition or removal of permit requirements resulting from a change in rule applicability through an AA.

Near-term list #27: Changes to MSOP Permit Revisions

1. Rename notice-only changes (NOC) to administrative amendment (AA) for consistency with the FESOP program in 326 IAC 2-8-10.

· Existing Rule Language
326 IAC 2-6.1-6(d): (d) Notwithstanding the public participation requirements under 326 IAC 2-1.1-6, the following changes shall be designated as notice-only changes and shall not require public notice or prior approval by the commissioner…
· Suggested Rule Language
Replace the term “notice-only changes” with “administrative amendments”.

2. Add new language to 326 IAC 2-6.1-6(d) so that exempt units may be added through an AA.  Workgroup members stated that this should not be mandated.  IDEM agrees. IDEM is looking to use this authority only when the Permittee asks.
3. Add new language to 326 IAC 2-6.1-6(d)(6) that will allow removal of permit requirements that are no longer applicable through an AA.

· Existing Rule Language
326 IAC 2-6.1-6(d)(6): Incorporation of newly applicable requirements as a result of a change in applicability.

· Suggested Rule Language
Add language that would allow requirements that are no longer applicable to be removed from the permit.  This provision would only be allowed when there is no change to operations or processes, or when there is no new equipment.
4. Clarify that “repair and replace” is allowed without prior approval in 326 IAC 2-6.1-6(b).
· Existing rule language:

326 IAC 2-6.1-6(b): Notwithstanding any other provision of this rule, the owner or operator of a source may repair or replace an emissions unit or air pollution control equipment or components thereof if the repair or replacement…
· Suggested change:
Add the term “without prior approval” to subsection (b).

5. Clarify and expand on what can be an AA in 326 IAC 2-6.1-6(d)(5), (7) through (9), and (12) and (13).
· Existing Rule Language
326 IAC 2-6.1-6(d)(5): (5) Modifications involving a pollution control project or pollution prevention project as defined in 326 IAC 2-1.1-1 that do not result in an increase in the potential to emit any regulated pollutant greater than the thresholds in 326 IAC 2-1.1-3(e)(1) or a significant change in the method or methods to demonstrate or monitor compliance.

· Suggested Change
Clarify to address what is a “significant change”.  Suggested language would clarify that a revision would not be an AA if it results in the removal or reduction of compliance testing or its frequency.

· Existing Rule Language
326 IAC 2-6.1-6(d)(7) through (9): 

(7) Incorporation of alternative testing or compliance monitoring requirements that have received U.S. EPA approval under 40 CFR 60*, 40 CFR 61*, or 40 CFR 63*.

(8) Incorporation of newly-applicable monitoring or testing requirements specified in 40 CFR 60*, 40 CFR 61*, or 40 CFR 63* that apply as the result of a change in applicability of those requirements to the source, including removal from the permit of monitoring or testing requirements that no longer apply as a result of the change in applicability.

(9) Incorporation of test methods or monitoring requirements specified in an applicable requirement that the source may use under the applicable requirement as an alternative to the testing or monitoring requirements contained in the permit.

· Suggested Change
Clarify that subdivisions (7) through (9) would only apply when there is no change to operations or processes and when there is no new equipment being added.
· Existing Rule Language
326 IAC 2-6.1-6(d)(12) and (13): 

(12) A modification of an existing source if the modification will replace or repair a part or piece of equipment in an existing process unless the modification:

(A) results in the replacement or repair of an entire process;

(B) qualifies as a reconstruction of an entire process; or

(C) may result in an increase of actual emissions.

(13) A modification that adds an emissions unit or units of the same type that are already permitted and that will comply with the same applicable requirements and permit terms and conditions as the existing emission unit or units, except if the modification would result in a potential to emit greater than the thresholds in 326 IAC 2-2 or 326 IAC 2-3.

· Suggested Change
Combine subdivisions (12) and (13).  You can add an identical unit but not replace one.  Suggested rule language combining the two subdivisions so that an existing unit may be replaced if that unit is subject to the same applicable requirements.

6. Clarify what is significant in 326 IAC 2-6.1-6(i)(1).  Add clause that would make any modification significant if that modification removes or reduces compliance testing or its frequency.
Near-term list #8: Transform MSOP applicability to a listing of tons per year and other triggers.

Clarify the exemptions section at 326 IAC 2-6.1-1.
· Existing Rule Language
326 IAC 2-6.1-1: 

Sec. 1. The following shall be exempt from the requirements of this rule:

(1) Existing sources or modifications to existing sources that meet the criteria for an exemption under 326 IAC 2-1.1-3 or are not specifically required to obtain a permit under this rule shall be exempt from the requirements of this rule.

(2) Existing sources operating pursuant to one (1) of the following:

(A) A Part 70 permit under 326 IAC 2-7.

(B) A federally enforceable state operating permit (FESOP) under 326 IAC 2-8.

(C) A source specific operating agreement under 326 IAC 2-9.

(D) A permit by rule under 326 IAC 2-10.

(E) A permit by rule under 326 IAC 2-11.

· Suggested Change
Clarify this section by putting in the numbers for applicability.

Near-term list #9: Changes to 326 IAC 2-5.5-6 
1. Amend the section title of 326 IAC 2-5.5-6. 
· Existing Rule Language
326 IAC 2-5.5-6 Source modification

· Suggested Change
Change the section title from “Source modification” to “Registration revisions”

2. Clarify that “repair and replace” is allowed without prior approval in 326 IAC 2-5.5-6(b).
· Existing rule language:

326 IAC 2-5.5-6(b): Notwithstanding any other provision of this rule, the owner or operator of a source may repair or replace an emissions unit or air pollution control equipment or components thereof if the repair or replacement…
· Suggested change:
Add the term “without prior approval” to subsection (b).

3. Rename notice-only changes (NOC) to administrative amendment (AA) for consistency with the FESOP program in 326 IAC 2-8-10.

· Existing Rule Language
326 IAC 5.5-6(d): (d) Notwithstanding the public participation requirements under 326 IAC 2-1.1-6, the following changes shall be designated as notice-only changes and shall not require public notice or prior approval by the commissioner…

· Suggested Rule Language
Replace the term “notice-only changes” with “administrative amendments”.

4. Add new language to 326 IAC 2-5.5-6(d)(6) that will allow removal of permit requirements that are no longer applicable through an AA.

· Existing Rule Language
326 IAC 2-5.5-6(d)(6): Incorporation of newly applicable requirements as a result of a change in applicability.

· Suggested Rule Language
Add language that would allow requirements that are no longer applicable to be removed from the permit.  This provision would only be allowed when there is no change to operations or processes, or when there is no new equipment.

5.  Add new language to 326 IAC 2-5.5-6 to allow addition of unit of the same type that will comply with all applicable requirements.  This language will be similar to the existing language for MSOPs and FESOPs.
Near-term list #28: Clarify what is a minor or significant AA level change to an MSOP

This suggestion was discussed earlier.  Overall desire to clarify and make consistent the AA level changes between Registrations, MSOPs and FESOPs.

Concluding Remarks
For future subgroup meetings IDEM will have prepared handouts that will contain IDEM’s suggestions for changes.  Subgroup members that have submitted the suggestions will be asked to prepare detailed suggestions and submit that information prior to their subgroup meeting.  IDEM will also attempt to conduct these meetings in person rather than through a conference call.

If you have any additional questions or need any information regarding the Article 2 Initiative, please contact Amy Smith at (317) 233-8628 or via email at: asmith@idem.in.gov
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