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FINAL DETERMINATION FINDINGS AND CONCLUSIONS

The Indiana Board of Tax Review (the Board) issues this determination in the
above matter. It finds and concludes as follows:

. ISSUES PRESENTED

1. The Board addresses the following three restated issues presented by the
parties:

l. Whether the Department of Local Government Finance’s use of the
Deloitte & Touche Study denied BP Products of North America, Inc.
(“BP”) due process of law.

Il. Whether the Department of Local Government Finance properly assessed
the land value of the BP Parcels at $28,250,100.

I1l.  Whether BP is entitled to an equalization adjustment for its 2002 real
property assessment.
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Il. PROCEDURAL BACKGROUND AND FACTS
A. Procedural History:

2. In 2001, the Indiana General Assembly directed the Department of Local
Government Finance (“the Department” or “the DLGF”) to assess all Lake County
industrial facilities with an estimated true tax value greater than twenty-five million
dollars ($25,000,000). Ind. Code § 6-1.1-8.5.

3. The DLGF identified four properties in Lake County that met the
requirements of the statute: (1) BP’s refinery in Whiting; (2) International Steel Group’s
integrated steel mill in East Chicago; (3) Ispat Inland, Inc.’s integrated steel mill in East
Chicago; and (4) United States Steel Corporation’s integrated steel mill in Gary. Lake
County Ex. 12 at 3.

4. Early in July 2003, the DLGF sent letters to the tax departments of the
four facilities notifying them of the DLGF’s statutory responsibility to assess their
respective properties and requesting certain assessment data. Id.  The requested
assessment data consisted of maps, plats, construction data, appraisals that had been
conducted on the property, sales of comparable properties, and any other information the
taxpayers thought was relevant. 1d. Later in July 2003, the DLGF sent a follow-up letter
again requesting assessment data from each tax department. Id. The DLGF also notified
the tax departments that it would be contacting them regarding dates and times to conduct
on-site meetings and tours of their respective facilities. 1d.

5. Pursuant to Ind. Code 8§ 6-1.1-8.5-8, on December 31, 2003, the DLGF
issued a preliminary determination assessing the real property (land, buildings, and site
improvements) contained on a number of parcels located at 1801 to 1945 131" Street,
Whiting, Lake County, Indiana, which includes BP’s Whiting Refinery. For purposes of
this Final Determination Findings and Conclusions, the Board will refer to the land
portion of this property as the “Parcels” and to the property as a whole, including
improvements, as the “subject property.”

6. The DLGF derived its valuation of the land portion of the assessment from
an appraisal conducted by Deloitte & Touche (“Deloitte & Touche Study”) that was
commissioned in connection with the sale of the Ispat Inland, Inc. (“Ispat”) integrated
steel mill. Tr. 827 (Barrow); Lake County Ex. 12 at 1-2. The DLGF concluded that the
actual sale price of the land in the Ispat transaction, as allocated by the Deloitte and
Touche Study, was an adequate measure of industrial land on the south shore of Lake
Michigan. Id. The DLGF’s preliminary determination assessed the Parcels at
$28,250,100, or $19,000 per acre, and the remaining real property (“BP Improvements”)
at $60,340,700. The DLGF gave BP and the Lake County Assessor (“Lake County”) an
opportunity to provide additional information on the assessment.

7. On or about March 26, 2004, Lake County filed its Petition for Review of
the DLGF’s Action, Petition No. 45-026-02-9-3-00057A (the “Lake County Petition™).
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8. On March 29, 2004, BP filed its Petitions for Review of the DLGF’s
Action, Petition Nos. 45-026-02-9-3-00001 through 45-026-02-9-3-00056 (the “BP
Petitions”) challenging the assessment of the Parcels.

9. The Board consolidated all petitions into one appeal (the “Consolidated
Petitions”) and set the matter for hearing to begin the week of March 27, 2005.

10.  On or about March 15, 2005, BP, Lake County, and the DLGF filed their
Stipulation of Facts (“Stipulation”), which the Board accepted. Pursuant to the
Stipulation, the parties to this action stipulated that the true tax value of the BP
Improvements as of March 1, 2002, is $60,340,700 — the amount determined by the
DLGF. Stipulation of Facts, at 1. Accordingly, for purposes of this litigation, the parties
do not challenge the assessed value of the BP Improvements. The parties further
stipulated that the Parcels contain a total of 1,487 acres of land. Id. The parties,
however, did not stipulate regarding the land value of the Parcels. Id. Additionally, BP
expressly did not waive its claims that the subject property (land and/or improvements) is
assessed at a level of value that is higher than the common level of assessment for other
tangible property in Lake County and/or that the Parcels (land and/or improvements) are
entitled to receive an equalization adjustment. Id. at 1-2.

11.  Additionally, the parties, together with Ispat, entered into a Joint
Stipulation and Protective Order (the “Protective Order”), which Board entered on March
15, 2005. Pursuant to the Protective Order: (a) the Deloitte & Touche Study cannot be
used for any purpose other than in connection with the hearings in this case and in a case
involving the assessment of real property owned by U.S. Steel; (b) any party offering the
study as evidence or otherwise utilizing the study is required to designate it as
confidential, and the study shall not be made part of the public record; and (c) whenever
the study is introduced in such proceedings, the portions of those proceedings concerning
the study shall be conducted under circumstances such that only those persons authorized
to have access to the study are present. Joint Stipulation and Protective Order, at 1-2.

12. In accordance with the limitations set forth in the Protective Order, the
parties entered the Deloitte & Touche Study into evidence. The DLGF also entered into
the record as its Exhibit “A” a summary of the land sales and adjustments made as part of
the Deloitte & Touche Study. Counsel for the DLGF represented that she had Ispat’s
permission to do so. Tr. 830 (Sheperd).

B. The Hearing:

13. Pursuant to Ind. Code 88 6-1.1-8.5-11 and 6-1.1-15-4 through 6-1.1-15-8,
the Board conducted a hearing on the Consolidated Petitions on March 28 — March 30,
2005, and May 23, 2005. Terry G. Duga, Commissioner and David Pardo, Senior
Administrative Law Judge, presided at the hearing. The first three days of the hearing
related to the issues concerning valuation of the Parcels. The May 23, 2005, hearing
related solely to BP’s equalization claims. The Board will consider all issues collectively
herein.
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14. Lake County was represented by Brian P. Popp, LASZLO & POPP, PC,
Charles C. Meeker, Jay Butler, and Charles R. Raynal, 1V, PARKER, POE, ADAMS &
BERNSTEIN LLP, and John S. Dull, Lake County Attorney.

15,  Jeffrey T. Bennett and Hamish S. Cohen, BINGHAM MCHALE, LLP,
represented BP.

16. Nandita G. Shepherd represented the DLGF. Subsequent to the hearing,
Ms. Sheperd withdrew her appearance and Ms. Amber Merlau St. Amour entered her
appearance on behalf of the DLGF.

17. The following persons were sworn as witnesses and presented testimony at
the hearing:

a. For Lake County: Sherry Stone, Jerry J. Kulik, and Anthony J.
Uzemack.

b. For BP: Jerrold F. Janata, Kurt Barrow, Robert Toniolo, Nick A.
Tillema, John Connolly, Gregg Manzione, Lisa Smith, John
Nichols, and Richard H. Hoffman.

C. For the DLGF: Kurt Barrow, and Dr. Elbert B. Whorton, Jr.

18. In addition, the parties each identified and submitted exhibits at the
hearing. Lists of those exhibits are included as appendices to these findings and
conclusions. See Lake County Exhibits (Appendix A), BP Exhibits (Appendix B), and
DLGF Exhibits (Appendix C). Exhibits highlighted in bold were admitted into evidence.
The remaining exhibits were identified, but were not admitted into evidence.

C. Background Facts

19.  The subject property consists of improvements, including an oil refinery
known as the BP Whiting Refinery, and land located at 1801 — 1945 131% Street,
Whiting, East Chicago and Hammond, Lake County, Indiana.

20.  The Board did not conduct an on-site inspection of the subject property.

21.  For 2002, the DLGF assessed the Parcels at $28,250,100 ($19,000 per
acre).

22. BP contends that the Parcels should be assessed at $14,350,977. BP

further contends that it is entitled to an equalization adjustment of 4.2%, reducing the
total assessment of the subject property to $71,554,627.
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23. Lake County contends that the Parcels should be assessed at $67,000,000
($45,000 per acre). Lake County further contends that BP is not entitled to an
equalization adjustment.

24. The DLGF contends that the current assessment is correct and that BP is
not entitled to an equalization adjustment.

I11. QUALIFICATIONS OF WITNESSES

A. For Lake County:

25.  Sherry Stone. Ms. Stone is employed by the Lake County Assessor's
Office as Director of Real Estate. She has worked for the Lake County Assessor for 13
years. In the course of her duties, she has become familiar with approximately one-
hundred (100) appeals filed in Lake County regarding the 2002 real property
reassessment.

26.  Jerry J. Kulik. Mr. Kulik is a real estate appraiser who is employed by
Jerry J. Kulik & Company, LLC. He has an associate’s degree in civil engineering from
Purdue University — Calumet, a bachelor’s degree in finance from Indiana University and
a master's degree in finance from Loyola University of Chicago. Mr. Kulik has been
performing appraisals for approximately 19 years, and he is a licensed real estate
appraiser in Indiana and Illinois. Although he has appraised properties in Lake County,
he has previously appraised only one oil refinery, which was much smaller than the
Whiting Refinery. The Board accepted Mr. Kulik as an expert in the appraisal of real
estate subject to the stipulation that he is not an expert in the areas of environmental
science, hydrology, chemical engineering or the petroleum industry.

27.  Anthony J. Uzemack. Mr. Uzemack is a real estate appraiser and the
owner of Appraisal Systems, which is located in Park Ridge, Illinois. Mr. Uzemack has
worked as an appraiser since approximately 1977. He holds the MAI designation and he
is a member of the Appraisal Institute and a certified instructor for the Appraisal
Foundation. Mr. Uzemack has had very limited prior experience in assessing refineries.
The Board accepted Mr. Uzemack as an expert in the appraisal of real property, subject to
the stipulation that he is not an expert in areas of environmental science, hydrology,
chemical engineering or the petroleum industry.

B. For BP:

28.  Jerrold F. Janata. Mr. Janata is the Chief Executive Officer of
International Appraisal Company, a position he has held for 35 years. In this position,
Mr. Janata has performed appraisals in France, Portugal, Great Britain, and all fifty (50)
states within the United States. He is licensed as a real estate appraiser in New Jersey,
Tennessee, Michigan, and Indiana, and he is a member of the American Society of
Appraisers, Senior Member, Real Property Urban. Additionally, he has authored
numerous books and articles relating to appraisal practice, and he recently completed the

1006768



3" Edition of Property Taxation for the Institute for Professionals in Taxation. He has a
bachelor’s degree in political science from Queens College in the City of New York, a
master's degree in finance from lona College of New Rochelle in New York, and a juris
doctorate from Fordham University School of Law in New York. The Board accepted
Mr. Janata as an expert appraiser.

29. Kurt Barrow. Mr. Barrow is a graduate of Illinois State University with a
degree in economics. He was an appraiser for the Illinois Department of Local
Government Affairs, and he eventually became Deputy Director of the Illinois
Department of Revenue with oversight duties for the property taxation functions of that
agency. Mr. Barrow has been employed by an appraisal firm and has operated his own
appraisal firm. Mr. Barrow has appraised real estate ranging from single-family homes to
complex industrial properties. Mr. Barrow served for five years as Education Director
for the International Association of Assessing Officials. Mr. Barrow has been employed
as the Director of the Assessment Division of the DLGF since April 1998, other than for
a period of approximately seven (7) months in 2001. In that position, Mr. Barrow was
responsible for oversight of assessments in the State of Indiana and for providing training
on the use of the 2002 Real Property Assessment Manual (“Manual”) and the Real
Property Assessment Guidelines for 2002-Version A (“Guidelines”) to assessment
officials throughout the state. Mr. Barrow is a principle author of the Manual and
Guidelines. The Board accepted Mr. Barrow as an expert in the fields of assessment
administration and Indiana's Assessment Manual and Guidelines.

30. Robert Toniolo. At all relevant times, Mr. Toniolo was employed as a
Senior Property Tax Representative for BP. He has held that position since 2001. From
1998 until his employment with BP, Mr. Toniolo was a tax representative. In his current
position, Mr. Toniolo is responsible for dealing with issues relating to valuation review
and other property tax assessment issues, including dealing with local assessment
officials. Mr. Toniolo worked extensively with Mr. Jim Hemming of the DLGF when the
DLGF completed BP’s 2002 assessment, including working with Mr. Hemming during
his numerous visits to the subject property in 2003. Additionally, Mr. Toniolo visited the
Parcels in November of 2004 and recorded a video depicting the Parcels.

31. Nick A. Tillema. Mr. Tillema is a real estate appraiser who is employed
by the Access Group. Prior to his current employment, Mr. Tillema owned his own
company, Nick A. Tillema & Associates. He has worked as a real estate appraiser since
1977. Mr. Tillema has a bachelor’s degree in finance from Indiana University, a master’s
in business administration from Arizona State University, and a juris doctorate from
Indiana University. He is affiliated with the Appraisal Institute, National Realtors and
several other professional organizations. Mr. Tillema teaches real estate at Indiana
University in Indianapolis and pre-licensing education and continuing education for
appraisers through the Appraisal Institute. Mr. Tillema also teaches for the Access
Group, and he has conducted resource education and real estate certification programs in
Indianapolis. Finally, Mr. Tillema is certified through the Appraisal Foundation as an
instructor on the Uniform Standards of Professional Appraisal Practice (“USPAP”). Mr.
Tillema has appraised various types of property, including residential, commercial and
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industrial. Mr. Tillema also performs litigation services for Access Group. The Board
accepted Mr. Tillema as an expert in the field of real estate appraisal.

32.  John J. Connolly. Mr. Connolly is currently the Executive Vice President
of Nationwide Consulting Company, a position he has held for approximately a year and
a half. For the prior twenty-eight (28) years, he was a Senior Vice President and CFO of
Nationwide Consulting. Mr. Connolly has been an appraiser since 1973. Since that
time, he has appraised approximately twelve (12) refineries, including two in Indiana.
Mr. Connolly is a Senior Instructor for the American Society of Appraisers, a position he
has held in since 1984, and he is a Certified Member of the Institute of Property Taxation.
Mr. Connolly is licensed in Indiana, Tennessee, Colorado, Maine, and New Jersey. In
addition to appraising refineries from around the country, Mr. Connolly has been
involved with the appraisal of other petroleum related facilities, including facilities in
close proximity to the Parcels. The Board accepted Mr. Connolly as an expert in the
appraisal of industrial, petroleum and refinery properties.

33. Gregg Manzione. Mr. Manzione is a real estate appraiser and a member
of the Appraisal Institute. He has been an appraiser for approximately twenty (20) years,
during which time he has been employed by Nationwide Consulting Company. He
graduated from Ohio University with a degree in business communication. Mr.
Manzione holds an MAI designation and is a licensed real estate sales person. During the
course of his career, Mr. Manzione has been very active in appraising petroleum assets,
spending approximately eighty (80) to ninety (90) percent of his time valuing petroleum
related properties. He devotes the remainder of his time to appraising other industrial
facilities. Mr. Manzione has worked in approximately forty-five (45) to forty-eight (48)
states as well as in Australia, St. Croix, Guatemala and Puerto Rico. The Board accepted
Mr. Manzione as an expert in the appraisal of industrial and petroleum facilities.

34, Lisa Smith. Ms. Smith was the Environmental Business Manager for the
Whiting Refinery from 2001 — 2002. In that position, she had several duties, all which
were associated with the environmental remediation efforts at the Whiting business unit.
Those efforts included assuring compliance with existing consent decrees and agreed
orders. Ms. Smith has a Bachelor of Science degree in environmental science and
political science from Cornell College. She also worked for the Illinois EPA as a Project
Manager in its water program for three (3) years and for the United States EPA in
conjunction with its Superfund Program prior to working at BP’s Whiting facility.

35.  John Nichols. Mr. Nichols currently is employed by BP America, Inc.,
which is the parent company of BP, as Manager of Property Taxes for Downstream
Chemical and Corporate Facilities. In that position, Mr. Nichols is responsible for BP’s
facilities in the lower forty-eight (48) states, including refineries, chemical plants, lube
plants, pipelines, truck terminals, retail service stations, and corporate facilities. Mr.
Nichols is responsible for compliance issues relating to property taxation, and he ensures
that BP is in compliance with all applicable state and local laws. Mr. Nichols has been
employed by BP for approximately twenty (20) years. Mr. Nichols has a bachelor’s
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degree from Ohio State University in business administration and he is a CMI (Certified
Member of the Institute) of IPT in the field of property tax administration.

36. Richard H. Hoffman. Mr. Hoffman is a real estate appraiser and
consultant who is employed by Appraisal Research Corporation. He has been involved in
property valuation, computer software, and equalization studies for approximately thirty
(30) years, mostly in consultation roles for local government services. Mr. Hoffman has
a bachelor’s degree in business administration from Bowling Green University and
master's degrees in business administration and economics from Ohio State University.
Additionally, he has participated in numerous educational programs with the
International Association of Assessing Officers, the Appraisal Institute, and the Society
of Real Estate Appraisers. Mr. Hoffman is a senior member of the American Society of
Appraisers, a Certified Assessor Evaluator, a member of the Appraisal Institute and a
Counselor of Real Estate. During the course of his career, Mr. Hoffman has completed
approximately four hundred (400) to five hundred (500) sales assessment ratio studies,
and he was part of the committee system (serving as the Super Chair for at least two
years) during the development of 1999 IAAO Standards. The Board accepted Mr.
Hoffman as an expert in the fields of mass property tax appraisal, equalization and the
preparation of sales assessment ratio studies.

C. For the DLGF:
37. Kurt Barrow. See, supra.

38. Elbert B. Whorton, Jr., Ph.D. Dr. Whorton is employed by the University
of Texas Medical School as a full professor of biostatistics and quantitative
epidemiology. He has worked for the university for approximately 30 years. Dr.
Whorton graduated from Baylor University, majoring in mathematics and physics. He
has a master degree in biostatistics and biomathematics from Tulane University and a
Ph.D. in biostatistics in epidemiology from Oklahoma State University. Mr. Whorton has
performed work for a committee to evaluate property value studies in Texas. He also has
performed equalization work for the states of Florida and Vermont. Finally, he has
served as an ad hoc member of the Technical Standards Committee with the International
Association of Assessing Officers (“IAAQO”). The Board accepted Dr. Whorton as an
expert in the field of equalization.

1\V. ADMINISTRATIVE REVIEW AND BURDEN OF PROOF

39. By statute, the DLGF was assigned the responsibility of assessing the
Parcels. See Ind. Code § 6-1.1-8.5-8. Both BP and the Lake County Assessor had the
right to appeal the assessment determination of the DLGF. See Ind. Code 8§ 6-1.1-8.5-11.
Accordingly, the DLGF is the “assessing official” whose determination is under review,
while the Lake County Assessor and BP are the “petitioners” challenging the assessment.

40. A petitioner seeking review of a determination of an assessing official has
the burden to establish a prima facie case proving that the current assessment is incorrect,
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and specifically what the correct assessment would be. See Meridian Towers East &
West v. Washington Twp. Assessor, 805 N.E.2d at 475, 478 (Ind. Tax Ct. 2003); see also,
Clark v. State Bd. of Tax Comm’rs, 694 N.E.2d 1230 (Ind. Tax Ct. 1998).

41. A prima facie case “is a case in which the evidence is “sufficient to
establish a given fact and which if not contradicted will remain sufficient.”” GTE North,
Inc. v. State Bd. of Tax Comm’rs, 634 N.E.2d 882, 887 (Ind. Tax Ct. 1994); Clark, 694
N.E.2d at 1233-35 (quoting Thorntown Tel. Co. v. State Bd. of Tax Comm’rs, 629 N.E.2d
962, 964 (Ind. Tax Ct. 1994)).

42.  Once a petitioner has established a prima facie case, the burden shifts to
the assessing official (here, the DLGF) to rebut the petitioner’s evidence. See American
United Life Ins. Co. v. Maley, 803 N.E.2d 276, 281 (Ind. Tax Ct. 2004). Thus, for
example, “when a [petitioner] presents a prima facie case of the existence of
obsolescence and introduces evidence quantifying its affect on the property’s value, the
[DLGF] cannot simply ignore such evidence. Instead, ‘when a [petitioner] offers
probative evidence, that evidence must be dealt with in some meaningful manner.””
Canal Square Ltd. Partnership v. State Bd. of Tax Comm’rs, 694 N.E.2d 801, 805 (Ind.
Tax Ct. 1998)(quoting Clark, 694 N.E.2d at 1235).

43. The DLGEF is the agency charged with defining true tax value under
Indiana Law. See Ind. Code § 6-1.1-31-7(d). Our Supreme Court has directed all courts
to “give great weight” to an administrative agency’s interpretation of a statute when (1)
the interpreting agency is charged with the duty of enforcing the statute being interpreted,
and (2) the interpretation is not inconsistent with the statute itself. See, e.g., LTV Steel
Co. v. Griffin, 730 N.E.2d 1251, 1257 (Ind. 2000); State Bd. of Registration for
Professional Engineers v. Eberenz, 723 N.E.2d 422 (Ind. 2000); State Bd. of Tax
Comm’rs v. Two Market Square Assoc. Ltd. Partnership, 679 N.E.2d 882 (Ind. 1997);
Indiana Dep’t of State Revenue v. Bulkmatic Transport Co., 648 N.E.2d 1156, 1158 (Ind.
1995). Consequently, the Board must give deference to the DLGF’s interpretation of true
tax value.

44.  While the Board must give deference to the DLGF’s reasonable
interpretation of its statute and regulations, the Board is not required to give deference to
factual findings of the DLGF. In that respect, the Board is not in the same position as a
court of law. A court’s review of an agency action is limited by the separation of powers
clause found in Article I11 Section 1 of the Indiana Constitution. See Uhlir v. Ritz, 255
Ind. 342, 264 N.E.2d 312 (1970). The Board, being an administrative body, is not
restricted by the separation of powers clause. The Board therefore may weigh the
evidence and substitute its opinion for that of the DLGF.
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V. DISCUSSION OF ISSUES ON REVIEW

Issue |
Whether the Department of Local Government Finance’s use of the Deloitte & Touche
Study denied BP due process of law

45, BP argues that the DLGF’s use of the Deloitte & Touche Study as the
basis for its assessment violated BP’s due process rights. BP bases its claim on grounds
that it was limited in its access to and use of that document due to confidentiality
concerns asserted by Ispat.

46. BP, however, negotiated and entered into the Protective Order. It did so
without the intervention of the Board. In fact, BP specifically requested the Board to
refrain from intervention while it negotiated an agreement. Tr. 371 (Duga). BP first
raised its dissatisfaction with the Protective Order in its pre hearing brief, filed on March
24, 2005. BP Products North America’s Pre-Hearing Brief, at 3. At that time, BP
argued that the Protective Order and an Agreement of the Parties Regarding Deloitte &
Touche Study (“Ispat Agreement”) deprived it of due process. Id. BP alleged that under
the Protective Order and Ispat Agreement, BP’s counsel was not permitted to share the
Delloitte & Touche Study with its client, much less use such information freely at trial.
Id.

47. BP’s argument that the agreement into which it voluntarily entered denied
it due process is without merit. The agreement was of BP’s own making. A party cannot
take advantage of an error that it commits, invites or that is the natural consequence of its
own conduct. Wright v. State, 828 N.E.2d 904, 907 (Ind. 2005). BP argues that it had no
choice but to enter into the Protective Order, because the Board could neither provide a
copy of the Deloitte & Touche Study nor require Ispat or the DLGF to provide a copy
due to Indiana’s confidentiality statutes. BP contends that it was put in an untenable
position and that it had to make the best deal it could or face having to prepare its case
without any access whatsoever to the Deloitte & Touche Study. BP bases its argument
on the assumption that Ispat would have filed an interlocutory appeal of a Board Order
compelling production of the Deloitte & Touche Study.

48.  This argument is not well taken. The Board had the authority to issue an
administrative subpoena to Ispat and to enforce that subpoena had Ispat failed to comply.
See Ind. Code § 6-1.5-5-9 (“In order to obtain information that is necessary to the Indiana
board's conduct of a necessary or proper inquiry, the Indiana board or a board
administrative law judge may . . . subpoena and examine books or papers that are in the
hands of any person.”). Moreover, BP’s argument is speculative, at best. BP assumes
that the Board would have required it to proceed to hearing while such an interlocutory
appeal was pending and that, were Ispat successful in such an appeal, the Board would

1 BP did not attach a copy of the Ispat Agreement to its pre-hearing brief or to BP Products North America’s Second
Objection, which it filed the first day of the hearing in this matter. Moreover, while BP listed the Ispat Agreement as
Exhibit 12 in its final exhibit list, it did not offer that agreement as evidence at the hearing in this matter. See BP
Products North America’s Final Statement of Contentions, Defenses, Witnesses and Exhibits, at 7. Consequently, the
terms of the Ispat Agreement are not before the Board.
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have required BP to proceed without any access to the Deloitte & Touche Study. BP’s
assumptions in this regard are unfounded. The Board might well have been receptive to
BP’s claims had BP taken appropriate steps to attempt to compel production of the
Deloitte & Touche Study.

49, Based on the foregoing, the Board finds that the DLGF’s use of the
Deloitte & Touche Study did not deprive BP of due process of law.

Issue 11
Whether the Department of Local Government Finance properly assessed the land value
of the Parcels at $28,250,100

A. Lake County’s Position

50.  Jerry J. Kulik and Anthony J. Uzemack appraised the land, buildings and
improvements, and storage tanks at BP’s Whiting Refinery. Lake County Ex. 11; Tr. 37
(Kulik). Kulik and Uzemack prepared a complete summary appraisal of the Whiting
Refinery (“Kulik Appraisal”), which contains their opinion of value of the subject
property. Tr. 41-42 (Kulik); Lake County Ex. 11. Mr. Kulik arrived at an opinion of
value for the Parcels of $45,000 per acre for a total land value of $66,915,000, and Mr.
Uzemack concurred in that opinion. Tr. 88-90 (Kulik); Tr. 233 (Uzemack); Lake County
Ex. 11, at 130.

51. Mr. Uzemack summarized the market value-in-use of the Parcels as
follows:

The $45,000 per acre ... is a sound value. It reflects not only what we
anticipate the market would do with a consolidated whole 1,487 acre
parcel situated where it is, logistically superior because of all the different
routes that feed into it, both rail, truck transport, automobile, water; to
amass and assemble that size of an industrial parcel under — under a
contiguous formation under one ownership with the complements of the
heavy industrial zoning and the real jewel of refinery use, | don’t think
you’ll find that anywhere else in the Midwest, and to try to site a property
like that today with the personalities that would have to be addressed, very
few people would want that size of an industrial facility producing
petroleum products in their backyard, so this is truly — the wealth of the
property comes, we express it at 45,000 an acre.

Tr. 233-34 (Uzemack).

52. Mr. Kulik consulted brokers familiar with the southeast Chicago and
northwest Indiana markets for industrial land and buildings in arriving at his opinion of
value. Tr. 49 (Kulik). Mr. Kulik also consulted the 2002 Real Property Assessment
Manual, and used an appraisal date of March 1, 2002, and a valuation date of January 1,
1999. Lake County Ex. 11, at 14. Mr. Kulik and Mr. Uzemack visited the subject
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property on September 21-22, 2004. Lake County Ex. 11, at 15. Mr. Kulik undertook a
detailed study of the community in which the Parcels are located. Tr. 53-54 (Kulik);
Lake County Ex. 11, at 20-42.

53. To perform his land sales analysis, Mr. Kulik gathered data regarding
sales of as many industrial properties as he could find that were located in close
proximity to the Parcels — i.e., Northwest Indiana and Southeast Chicago within
approximately five miles of the Parcels. Tr. 60-61 (Kulik). Mr. Kulik also relied upon
his own appraisal files, telephone conversations with experienced brokers, and
information from the offices of the Cook County Assessor and Cook County Auditor. Tr.
66-68 (Kulik). Mr. Kulik also verified sales through speaking to the parties to the
transactions at issue. 1d. Mr. Kulik visited every site and photographed each property he
relied upon in completing his analysis. Where possible, he walked the site. I1d.  Mr.
Kulik’s appraisal report provides a summary of the comparable sales he considered, and
it includes adjustments he made to the sale prices to account for what he viewed as
relevant differences between the comparable properties and the Parcels. 1d.; Lake County
Ex. 11, at 126.

54. The properties Mr. Kulik relied upon in his comparable sales analysis
ranged in size from 5.01 acres to 206 acres. Tr. 60-64, 76 (Kulik); Lake County Ex. 11, at
103-126. Mr. Kulik included properties in that size range because “there are no 1,000
plus acre sites available, everything is built up, and ... the sales that are in closest
proximity to the subject property do provide an indication of the market value of the
subject property.” Tr. 76 (Kulik). In fact, Mr. Kulik testified, “if you go farther afield
from the subject property, most of your large land sales are going to be agricultural
related or they’re going to be a sale that will have a substantial location adjustment.” Tr.
105 (Kulik). Mr. Kulik testified that it was appropriate to consider Chicago sales as well
as northwest Indiana sales because the Chicago industrial market is homogeneous with
the northwest Indiana market. Tr. 65 (Kulik).

55.  Three of the comparable properties relied upon by Mr. Kulik had water
access. Tr. 74 (Kulik). To calculate an appropriate adjustment to the sale prices of
properties without such access, Mr. Kulik conducted a paired sales analysis, comparing
sale no. 5 to the average of sale nos. 2 and 3. 1d. Mr. Kulik adjusted the sale prices of
the properties lacking water access upward by 23% as a result of his paired sales analysis.
Id.; Lake County Ex. 11, at 128.

56.  Mr. Kulik also made adjustments to account for permits and zoning
approvals already in place that allow a refinery to be operated on the Parcels. Tr. 77-78
(Kulik); Lake County Ex. 11, at 126, 129. He referred to those adjustments as
“entitlement” adjustments. Id. Mr. Kulik testified that an entitlement adjustment ranging
between 10% and 50% is appropriate, “depending upon the property itself and the
complexity and the difficulty of the development.” Tr. 77 (Kulik).

57.  After application of adjustments, the comparable properties examined by
Mr. Kulik sold for between $21,883 per acre and $132,125 per acre. Tr. 79 (Kulik); Lake
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County Ex. 11, at 126. The mean sale price of those properties was $56,284 per acre, and
the median price was $41,218 per acre. Lake County Ex. 11, at 129. Mr. Kulik therefore
concluded to a value of $45,000 per acre, which yielded a total land valuation of
$66,915,000 (1,487 acres x $45,000 per acre). Tr. 88-90 (Kulik); Lake County Ex. 11, at
129-30. Mr. Kulik estimated the value of the Parcels as of March 1, 2002, and he
concluded that the same value was appropriate as of January 1, 1999, because “the
market has been relatively static within that area.” Tr. 90 (Kulik).

58.  Anthony J. Uzemack engaged in a sales comparison approach to provide
““a reasonableness check of the value estimated in the Cost Approach ....” Lake County
Ex. 11, at 195; See also Tr. 211 (Uzemack). In doing so, Mr. Uzemack consulted
industry sources such as brokers in the oil refinery industry, trade publications, public
filings by the companies involved in the sale of oil refineries, and other information
available to him. Tr. 210-11 (Uzemack).

59. Mr. Uzemack compared the Whiting Refinery to twelve other refineries in
terms of complexity factors and equivalent distillation capacities. Lake County Ex. 11, at
168-91. The complexity factor is a calculation that measures the sophistication of the
processes at oil refineries and their ability to manufacture a range of products. Tr. 214
(Uzemack). The higher the complexity factor of a refinery, the higher the price a
purchaser is likely to pay. Tr. 214-15, 227-28 (Uzemack). The equivalent distillation
capacity is determined by multiplying the complexity factor by the number of barrels a
refinery can produce daily. Tr. 215 (Uzemack). According to a report prepared by an
appraiser for BP, the complexity factor for the Whiting Refinery is [NUMBER
REDACTED] which, according to Mr. Uzemack, is “superior, in its upper tier or
momentum.” Tr. 216-17, 237-38 (Uzemack).?

60. Based on the sales comparison approach, Mr. Uzemack valued the entire
Whiting Refinery operation at $830 million. Tr. 229 (Uzemack); Lake County Ex. 11, at
195. Mr. Uzemack consulted with experts in the refinery industry to determine what
portion of that amount should be attributed to real property. Tr. 230-31 (Uzemack).
Those experts described a “rule of thumb” whereby 60% to 75% of that amount would be
attributable to refinery equipment. Lake County Ex. 11, at 185; Tr. 231 (Uzemack). Mr.
Uzemack felt BP’s own asset listing for the Whiting Refinery confirmed the applicability
of the industry rule of thumb. Tr. 868 (Uzemack). Mr. Uzemack used the industry rule
of thumb to allocate the $830 million value determined under the sales comparison
approach between real property and equipment. That allocation indicated a real property
value of between $208 and $332 million. Tr. 231 (Uzemack); Lake County Ex. 11, at
195.

61. Mr. Uzemack’s sales comparison approach corroborated the land value
indicated by the cost approach. If one were to take the lowest real estate value indicated
by the sales comparison approach of $208 million and to deduct from that the stipulated

2 Mr. Uzemack first testified that the complexity factor was 12.5. Tr. 216-17 (Uzemack). Mr. Uzemack’s subsequent
testimony and the Kulik Appraisal, however, make clear that Mr. Uzemack utilized a complexity factor of [NUMBER
REDACTED]. Lake County Ex. 11, at 85; see also Tr. 237-38 (Uzemack).
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improvements value of approximately $60.3 million, the remainder would be $147.7
million. According to Lake County, this confirms that Mr. Kulik’s appraised land value
of $66,915,000 (based on $45,000 an acre) was conservatively reasonable.

62. Finally, Lake County’s appraisers did not deduct environmental clean-up
costs from the value of the Parcels. Mr. Kulik testified that parties to a sale typically
handle environmental contamination through indemnification agreements and that such
issues do not impact land value. Tr. 92-93, 191 (Kulik). The contamination caused by
BP and its predecessors does not hamper BP or a similar user from utilizing the land for
purposes of refining petroleum. Moreover, BP’s liability for cleaning-up contamination
exists separate and apart from its continued use of the Parcels. Because BP - a
financially viable party - is liable for the cleanup of the Parcels whether it continues to
use the site or not, and because the contamination does not impair BP’s use of the site,
such contamination does not reduce the value-in-use of the Parcels.

B. Discussion of Lake County’s Position.

63.  The 2002 Real Property Assessment Manual (“Manual’”) defines the “true
tax value” of real property as “the market value-in-use of a property for its current use, as
reflected by the utility received by the owner or a similar user, from the property.” 2002
REAL PROPERTY ASSESSMENT MANUAL 2 (incorporated by reference at Ind. Admin. Code
tit. 50 r. 3.3-1-2). A taxpayer may use evidence consistent with the Manual’s definition
of true tax value, such as appraisals that are relevant to a property’s market value-in-use,
to establish the actual true tax value of a property. See MANUAL at 5. Thus, a taxpayer
may establish a prima facie case for a change in assessment based upon an appraisal that
quantifies the market value-in-use of a property through use of generally recognized
appraisal principles. See Meridian Towers East & West v. Washington Twp. Assessor,
805 N.E.2d 475, 479 (Ind. Tax Ct. 2003)(holding that the taxpayer established a prima
facie case of entitlement to a 74% obsolescence depreciation adjustment based on an
appraisal quantifying the improvements’ obsolescence through the cost and income
capitalization approaches).

64. One such generally recognized method of appraisal is the sales
comparison approach. That approach “estimates the total value of the property directly
by comparing it to similar, or comparable, properties that have sold in the market.”
MANUAL at 2; See also, Long v. Wayne Twp. Assessor, 821 N.E.2d 466, 469 (Ind. Tax Ct.
2005). Another generally recognized method is the cost approach, which is based upon
“the assumption that potential buyers will pay no more for the subject property . . . than it
would cost them to purchase an equally desirable substitute parcel of vacant land and
construct an equally desirable substitute improvement.” MANUAL at 13.

65.  The Manual further provides that for the 2002 general reassessment, a
property’s assessment must reflect its value as of January 1, 1999. MANUAL at 4. This
provision has significant consequences for appraisals performed substantially after that
date. In order for such an appraisal to constitute probative evidence of a property’s true
tax value, there must be some explanation as to how the appraisal relates to the property’s
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market value as of January 1, 1999. See Long 821 N.E.2d at 471 (holding that an
appraisal indicating a property’s value for December 10, 2003, lacked probative value in
an appeal from a 2002 assessment)

66. Lake County submitted an appraisal performed by licensed appraisers who
asserted that they followed the Uniform Standards of Professional Appraisal Practice
(“USPAP”). Moreover, Lake County’s appraisers utilized the sales comparison and cost
approaches to value, both of which are recognized under the Manual as approaches that
are generally accepted within the appraisal profession. MANUAL at 3. In addition,
although the Kulik Appraisal estimates the market value of the Parcels as of March 1,
2002, Mr. Kulik related the appraised value to the market value of the Parcels as of
January 1, 1999, through his testimony that “the market has been relatively static within
that area.” Tr. 53-54 (Kulik); Lake County Ex. 11, at 20-42.

67.  Thus, Lake County met its burden of production by coming forward with
evidence, which if not impeached or contradicted, would be sufficient to entitle it to
relief. Nonetheless, based upon the evidence as a whole, including BP’s detailed
impeachment both of the Kulik Appraisal and of the testimony of Lake County’s
appraisers, the Board finds that the Kulik Appraisal lacks sufficient reliability and
credibility to establish an error in the current assessment. The Board sets forth below its
reasons for reaching this conclusion.

1. Mr. Kulik’s sales comparison analysis

68.  The comparative sales analysis performed by Mr. Kulik in support of his
valuation of the Parcels under the cost approach suffers from numerous flaws and
omissions that deprive it of probative weight.

69. First, Mr. Kulik based his adjustments to the sale prices of comparable
properties largely on conjuncture. For example:

a. Mr. Kulik made large (23%) adjustments to the sale prices of
several comparable properties to account for their lack of water access. Mr.
Kulik, however, could not testify regarding why the access of the Parcels to the
Indiana Harbor Ship Canal (“Canal”) significantly aided the operation of a
refinery. Mr. Kulik could not identify what items BP loaded into barges at the
Canal. Tr. 101-102 (Kulik). Additionally, although BP demonstrated that the
Canal was not deep enough to bring in ships, Mr. Kulik did not know what the
draft of BP’s dock was, or what size vessel it could accommodate. Tr. 730
(Smith); Tr. 124 (Kulik). [SENTENCE REDACTED] In order to dredge the
Canal, one would need to create a confined disposal facility on the property,
because the Canal is heavily polluted and it is creating a plume of pollution out
into Lake Michigan. Tr. 730 (Smith).

b. Although Mr. Kulik made upward adjustments to the sale prices of
comparable properties based upon the lack of rail access, he did not know whether
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BP obtained any shipments by rail. Tr. 105-108 (Kulik). [REMAINDER OF
PARAGRAPH REDACTED]

C. Mr. Kulik based a substantial adjustment, which he termed an
“entitlement adjustment,” on the fact that BP has permits allowing it to operate a
refinery. Lake County Ex. 11, at 126, 129. Lake County, however, offered no
evidence as to what those permits are, or how such permits would be required for
construction of buildings of the type located on the Parcels. Mr. Kulik testified
that he had conducted no analysis as to whether permits were necessary to engage
in refinery operations or whether such permits would have been available to his
comparable properties. Tr. 109 (Kulik).

d. The comparable properties relied upon by Mr. Kulik were small.
Some of those properties were as small as 5 acres, and the largest was 206 acres.
Tr. 177 (Kulik); Lake County Ex. 11, at 103-25. The Parcels, by contrast, are
1,487 acres. At best, that is a difficult comparison to make. Tr. 295 (Janata).
The soundness of such a comparison is particularly questionable where, as here,
there were sales of large tracts of industrial land in Indiana and the Midwest, such
as those relied upon in the [REMAINDER OF SENTENCE REDACTED] See
BP Ex. 4, at 1, 11. At a minimum, it would be necessary to make well-supported
adjustments to account for such a size disparity. Mr. Kulik, however, treated all
of his comparable properties identically in terms of magnitude for purposes of
making his size adjustment. Tr. 177 (Kulik); Lake County Ex. 11, at 125. Mr.
Kulik determined such adjustment simply by comparing the sale price of
comparable no. 3 (5.01 acres) to that of comparable no. 4 (50.01 acres). Lake
County Ex. 11, at 107-08, 129. On cross-examination, however, Mr. Kulik
testified that there was no market evidence to support identical treatment of
parcels of sizes varying from 5 to 206 acres. Tr. 177 (Kulik).

e. The Board therefore finds that Mr. Kulik did not adequately
support several of the adjustments he applied to the sale prices of the purportedly
comparable properties identified in his appraisal.

70.  Second, although Mr. Kulik testified that he determined that the median of
the adjusted sale prices of his comparable properties ($45,000) was a suitable value for
the Parcels, the actual median of his adjusted sale prices was $41,200. Tr. 183 (Kulik).
Mr. Kulik justified this increase of almost $4,000 per acre by suggesting that the Parcels
were “worth a little bit more than the median.” 1d. Mr. Kulik provided no factual basis
to support his opinion in that regard.

71.  Third, the data used by Mr. Kulik in his analysis of comparable properties
was suspect. For example:

a. Mr. Kulik stated that his comparable no. 7 had a purchase price of
$25,000 per acre. Tr. 138 (Kulik); Lake County Ex. 11, at 114-15. That property,
like the subject property, suffered from environmental contamination, and its pre-
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cleanup purchase price in 1998 was $13,000 per acre. Tr. 138-40 (Kulik); Lake
County Ex. 11, at 115.

b. Mr. Kulik did not speak with anyone at USX Corporation
regarding the Solo Cup sale, which he utilized as his comparable sale no. 9. Tr.
148-49 (Kulik); Lake County Ex. 11, at 118-19. Mr. Kulik reported that USX
Corporation sold the Solo Cup site for $76,268 per acre. Lake County Ex. 11, at
118. An attorney involved in the sale informed Mr. Kulik that the transaction
involved some “TIF” financing, but would not comment further due to
confidentiality concerns. Id. at 118-19. Mr. Kulik adjusted the sale price
downward by approximately ten percent (10%) to $68,641 in order to account for
such financing. Id. at 126; Tr. 85-86 (Kulik). The actual net value of that sale,
however, was $17,700 per acre. Tr. 310-11 (Janata). The Board recognizes Mr.
Kulik’s testimony that he used the Solo Cup sale merely as additional
confirmation of values and that he would have come to the same conclusion of
value without examining that sale. Tr. 86-87 (Kulik). Nonetheless, Mr. Kulik’s
utilization of the Solo Cup sale with only a 10% adjustment to its sale price casts
at least some doubt upon his comparable sales analysis generally and undermines
the overall credibility of his appraisal.

2. Mr. Uzemack’s sales comparison analysis

72. Mr. Uzemack’s sales comparison analysis also suffers from credibility
problems.  First, Mr. Uzemack utilized the complexity factor of [NUMBER
REDACTED] from an appraisal valuing the Whiting Refinery as of 1999 rather than the
complexity factor of [NUMBER REDACTED] that Mr. Uzemack himself had
computed. He did so because he felt that “Mr. Connolly might have better coverage of
the facts.” Tr. 237-38 (Uzemack). That [NUMBER REDACTED] complexity factor,
however, was developed in 1999 — three years prior to the assessment date at issue in this
appeal. Tr. 564 (Connolly). BP lost several process units and took down some other
facilities between 1999 and 2002, which reduced the Whiting Refinery’s complexity
factor to [NUMBER REDACTED] Tr. 564-65; 595 (Connolly). Under these
circumstances, Mr. Uzemack’s use of an old complexity factor, particularly when that
factor conflicted so dramatically with his own calculations, casts serious doubt upon the
reliability of Mr. Uzemack’s opinion of value.

73.  This is particularly true given the central role that the erroneous
complexity factor played in Mr. Uzemack’s analysis. Mr. Uzemack determined the
Whiting Refinery’s “complexity barrels per day” (which he also referred to as
“equivalent distillation capacity”) by multiplying Mr. Connelly’s complexity factor of
[NUMBER REDACTED] by the number of barrels per day produced by the Whiting
Refinery. Tr. 214-15, 237-38 (Uzemack); Lake County Ex. 11, at 193-95. Mr. Uzemack
then determined a range of sale prices as a function “price per complexity barrel” for the
comparable refineries. Tr. 214-15 (Uzemack); Lake County Ex. 11, at 193-95. Mr.
Uzemack determined that a number near the upper limit of that range - [NUMBER
REDACTED] per complexity barrel - would be appropriate to use in valuing the subject
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property. Lake County Ex. 11, at 193-95. Mr. Uzemack multiplied the [NUMBER
REDACTEDY] per complexity barrel price by the number of complexity barrels per day
produced by the Whiting Refinery to arrive at his proposed value for the Whiting
Refinery. Id.

74, Mr. Uzemack did not visit any of the refineries he used in his comparable
sales analysis, nor did he verify any of the sale information for those refineries. Tr. 562-
63.

75. Mr. Uzemack’s analysis also demonstrates that his understanding of the
Whiting Refinery specifically, and the petroleum industry generally, is so limited as to
render his valuation suspect. For example:

a. One of the aspects considered in valuing a refinery is the crude
slate that a particular refinery may run. Tr. 773-74 (Nichols). Not all crudes are
created equal — some are thicker, sour and some are lighter, sweeter. Id. They
also have different sulfur contents. Id. Mr. Uzemack, however, did not consider
the fact that the Whiting Refinery suffers from diseconomies of scale in that it
lacks the capability of running exclusively on less expense heavy crude oil. Tr.
567-68 (Connolly). In addition to the Whiting Refinery’s ability to process
cheaper heavy crude oil, it also must process the more expensive light crude,
thereby resulting in a higher net price per barrel at the refinery. Tr. 774-75
(Nichols). At the 2002 assessment date, for example, sweet light crude was
selling for $48 per barrel, and sour, heavy crude was selling for $28 per barrel.
Accordingly, the Whiting Refinery paid a premium on approximately [NUMBER
REDACTED] of the barrels it processed, i.e., the light sweet crude. Tr. 568-69
(Connolly). This created an approximately [NUMBER REDACTED]
disadvantage per day compared to refineries that have the technology to process
cheaper, heavy, sour crude alone. Tr. 776 (Nichols). The Whiting Refinery has
competitors that are able to run entirely on considerably less expensive sour,
heavy crude. Tr. 775-76 (Nichols). In fact, two other refineries located within
fifty (50) miles of the Whiting Refinery can run entirely on heavy crude. Tr. 774-
75 (Nichols).

b. The Whiting Refinery’s ability to produce reformulated gasoline is
not actually a competitive advantage as claimed by Mr. Uzemack, because all
Midwestern refineries are required by law to do so. See Lake County Ex. 11, at
89; Tr. 574 (Connolly).

76.  The steps Mr. Uzemack took to separate the value of the real property
from his total valuation further detract from the credibility of his opinion of the value of
the Parcels.

a. When asked if he knew whether he had removed the value of
intangibles in allocating a portion of the overall value of the Whiting Refinery to
real estate, Mr. Uzemack responded “good question.” Tr. 256-57 (Uzemack). Mr.
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Uzemack, however, admitted that BP’s brand name is an intangible having value.
Id.

b. Mr. Uzemack predicated his valuation on his “rule of thumb” that
approximately 60% to 75% of the overall value of a refinery is attributable to
refinery equipment. Tr. 230-31 (Uzemack). Although his "rule of thumb"
resulted in adjustments in the hundreds of millions of dollars, Mr. Uzemack could
not cite to his source for that rule of thumb, other than to say that he obtained it
from someone in the “business,” or from the work product of “one of the
appraisers [he] read.” Tr. 230-31, 255-56.

77. Given the facts described above, the Board finds that Mr. Uzemack’s
opinion of value based upon his sales comparison analysis is unreliable and not supported
by adequate data.

3. Environmental contamination

78.  The Kulik Appraisal suffers from an additional flaw. The Lake County
appraisers predicated their appraisal on the assumption that no environmental conditions
existed at the Parcels that would cause a loss of value. Tr. 110 (Kulik); Lake County EX.
11, at 11. As set forth, infra, BP demonstrated that the Parcels contain significant
environmental contamination that negatively affects their market value-in-use.
Consistent with prevailing case law and testimony from the expert witnesses proffered by
BP and the DLGF, eligible buyers would pay less for contaminated land than for
otherwise comparable uncontaminated land. Consequently, the Board finds that Lake
County’s experts should have considered environmental contamination in arriving at their
opinion of value for the Parcels, and that their failure to do so seriously detracts from the
weight to be accorded to their opinion of value.

4. Janata review appraisal

79.  Jerry Janata, the Chief Executive Officer of International Appraisal
Company, prepared an appraisal review report of the Kulik Appraisal. Mr. Janata
rejected the Kulik Appraisal’s land value conclusions for many of the same reasons
discussed by the Board, supra. The Board sets forth the following summary of Mr.
Janata’s review separately from its prior discussion, however, because it finds Mr. Janata
to be a highly credible witness.

a. The Kulik Appraisal did not provide adequate support for its adjustments
to the sale prices of purportedly comparable properties. For example, the
Kulik Appraisal contained a major (+ 23%) adjustment for “water access.”
BP Ex. 4 at 10. This adjustment resulted in an unsupported increase in
land value of $12.5 million. 1d. Similarly, the Kulik Appraisal provided
only vague support for its 25% “entitlement” adjustment. BP Ex. 1, at 12.
That unsupported adjustment resulted in an increase of $11,383,000 to the
Kulik Appraisal’s proposed land value. 1d.
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b. The purportedly comparable properties utilized by the Kulik Appraisal
were small. Moreover, the Kulik Appraisal’s analysis of the sale price of
at least one of those properties (Solo Cup) was fundamentally flawed. Id.
at 11. In addition, the Kulik Appraisal provides no satisfactory
explanation for the basis underlying its size adjustments. Id.

C. It was inappropriate and unreasonable for the Kulik Appraisal not to
consider potential contamination at the Parcels or the costs to clean up
such contamination. BP Ex. 4 at 13.  Although the Kulik Appraisal
includes comments on environmental contamination for each of its twelve
(12) comparable properties, it gives absolutely no weight to sub-soil
remediation issues at the Parcels and makes no adjustments for
environmental contamination. BP Ex. 4, at 13. Mr. Janata concluded,
“environmental problems existing at the subject property impact
significantly on value, and it was inappropriate not to consider potential
contamination as relevant.” BP Ex. 4, at 18.

d. The difficulty of isolating and analyzing specific data resulted in an
extremely wide value conclusion in the Kulik Appraisal’s sales
comparison analysis. This was compounded by the application of an
unsupportable value for the machinery and equipment with reliance on an
“industry rule of thumb.” BP Ex. 4, at 24.

80. Mr. Janata concluded that it was his “firm belief” that the Kulik
Appraisal’s opinion of value is not reasonable and would have been substantially lower if
the above issues were properly considered. See BP Ex. 4, at 2.

5. Adjustment to January 1, 1999, value

81. Finally, Mr. Kulik did not adequately explain his failure to adjust his
opinion of value for the Parcels to reflect their market-value-in-use as January 1, 1999.
Mr. Kulik simply testified that there was no need to adjust the appraised value, because
the market had been “relatively static” in the Parcels’” area. Tr. 90 (Kulik). Mr. Kulik did
not cite to any support for his conclusion. Id. Given that lack of support, Mr. Kulik’s
explanation is not particularly compelling. This is especially true in light of the fact that
all of the other experts in this case adjusted their values to January 1, 1999.

82.  Based on the foregoing, the Board finds that the Kulik Appraisal lacks
credibility or probative value, and therefore, that Lake County has failed to show that the
DLGF’s assessment is invalid.
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C. BP’s Position:

1. Summary

83. The DLGF used better information to arrive at it