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September 30, 2003

The Honorable John D. Hawke, Jr.

Office of the Comptroller of the Currency

250 E Street, SW

Public Information Room, Mailstop 1-5

Washington, DC  20219

VIA EMAIL:  regs.comments@occ.treas.gov
Attention:  Docket No. 03-16; Notice of Proposed Rulemaking, 68 Fed. Reg. 46119 (2003)

Dear Mr. Hawke:

The Indiana Department of Financial Institutions (“IDFI”) joins the Conference of State Bank Supervisors (“CSBS”) in opposing the Office of the Comptroller of the Currency’s (“OCC”) Proposed Rule published at 68 Fed. Reg. 46119, Docket 03-16 (“Proposed Rule”).  The IDFI is in complete support of the attached comment letter that was filed with your office by CSBS on September 26, 2003, and hereby requests that the OCC withdraw the Proposed Rule.

The IDFI regulates commercial banks, savings associations, credit unions, and various other providers of consumer credit in the State of Indiana.  In addition to the safety and soundness examination work performed by IDFI depository examiners, the agency’s consumer credit examiners enforce the provisions of Indiana’s version of the Uniform Consumer Credit Code.  The IDFI is committed to preserving the public advantages of the dual banking system, a regulatory structure  that has served this country well for over one hundred years.  And like the United States Congress, this agency is also strongly supportive of the preservation of the collective states’ abilities to enact and enforce necessary consumer protection laws.

The IDFI opposes the Proposed Rule for a number of reasons.  Chief among these reasons is that the OCC simply lacks the authority to, by administrative action, expand preemption standards as detailed in the proposal.  The OCC has coupled an expansive reading of the National Bank Act with a selective interpretation of Supreme Court case law and, in essence, determined that state laws only apply to national banks and their subsidiaries if these state laws facilitate or promote the business of national banks.  This is a far cry from the Supreme Court’s actual language from the 1996 Barnett Bank decision where it said that state laws may “not prevent or significantly interfere with” a national bank’s exercise of its powers.  The OCC’s Proposed Rule is equally inconsistent with the 1994 Riegle-Neal Act that clearly endorsed the general application of state laws to national banks in the areas of community reinvestment, consumer protection, and fair lending.  The attached CSBS comment letter contains numerous examples of OCC conclusions that, when analyzed in the context of the clear intent of the Supreme Court and Congress, border on ludicrous.  While no case has been made that changes consistent with the OCC Proposed Rule are in the best interests of the country, OCC management is attempting to rewrite both federal statutory and common law through administrative fiat.  If the OCC believes that these changes are warranted, the proper course of action would be an open, informed democratic debate of these issues in Congress.

In addition to the OCC’s lack of authority, the IDFI is in opposition to the Proposed Rule because it represents a radical change to a regulatory system that is working well, and would result in a void in the oversight and remediation of consumer protection issues in this country.  America’s 9,000+ banks, both state and federally chartered, have continued to flourish during the recent/ongoing economic downturn.  The dual banking system continues to effectively promote business, and the dual system of regulation remains an effective means of ensuring consumer protection.  The OCC’s Proposed Rule represents an extreme departure from the tenets of the dual banking system.  Further, neither the Proposed Rule, nor OCC writings or speeches, have offered an effective substitute for the consumer protection regulation that would be displaced.  In Indiana alone, eight IDFI examiners conduct examinations of credit providers on a full-time basis.  These examinations result in refundable violations ranging from $1 million to $3 million annually.  Based on Indiana’s percentage of the United States population, the OCC would need a staff of roughly 400 examiners to continue these efforts.  The OCC has offered no plan, nor any real intention, to meet this challenge.

While the IDFI vehemently disagrees with the OCC’s Proposed Rule regarding preemption of state laws related to national banks, the extension of the OCC’s new philosophy to operating subsidiaries of national banks goes beyond comprehension.  The Proposed Rule could conceivably extend the aforementioned regulatory void beyond banking to virtually all consumer credit providers.  In addition to the negative effects such a change would have in the area of consumer protection, the provisions of the Proposed Rule are simply unlawful because they violate the heretofore-unquestioned right of states to regulate state-chartered corporations.  This position has been extolled repeatedly by the Supreme Court.  The idea of wholesale exemption of these state-incorporated entities from the laws of the incorporating state is so foreign that the IDFI will be engaging in discussions with the Indiana Secretary of State to determine whether the exercise of this preemption authority extolled by the OCC will result in the unincorporation of these entities by the Secretary of State.

In a recent speech you questioned the viability of state regulatory agencies, pointing to budget difficulties and lack of salary increases within the states.  IDFI examiners, and all examiners represented by CSBS, are dedicated to preserving an effective, efficient, safe and sound state banking system while striving to ensure adequate consumer protections.  They should not be criticized simply because most states have constitutional provisions that require them to operate their budgets within their means.

For the reasons stated above, and for those expressed in more detail in the attached CSBS comment letter, the IDFI requests that the OCC withdraw the Proposed Rule.  At the very least any consideration of the significant changes contemplated by the Proposed Rule should be considered in a more appropriate and representative arena.

Regards,
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Charles W. Phillips, Director

Indiana Department of Financial Institutions

c:
Senator Richard Shelby, Chairman, U.S. Sen. Comm. on Banking, Housing, & Urban Affairs

Senator Richard G. Lugar

Senator Evan Bayh, Member, U.S. Sen. Comm. on Banking, Housing, & Urban Affairs

Senator Jim Bunning, Member, U.S. Sen. Comm. on Banking, Housing, & Urban Affairs

Congressman Michael G. Oxley, Chairman, U.S. House Comm. on Financial Services

Congresswoman Julia Carson, Member, U.S. House Comm. on Financial Services

Congressman Peter J. Visclosky

Congressman Chris Chocola

Congressman Mark E. Souder

Congressman Steve Buyer

Congressman Dan Burton

Congressman Mike Pence

Congressman John N. Hostettler

Congressman Baron P. Hill

Joseph E. Kernan, Governor, State of Indiana

Senator Allen E. Paul, Chairman, Insurance and Financial Institutions Comm., Indiana General Assembly

Representative Jeb Bardon, Chairman, Financial Institutions Comm., Indiana General Assembly

Representative Woody Burton, Member, Financial Institutions Comm., Indiana General Assembly

Steven Carter, Attorney General, State of Indiana

Todd Rokita, Secretary of State, State of Indiana

James H. Cousins, President & CEO, Indiana Bankers Association

S. Joe DeHaven, President & CEO, Community Bankers Association of Indiana
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