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OCC Docket No.03-16

Notice of Proposed Rulemaking, 68 Fed. Reg. 46119 (2003)


September 26, 2003

The Honorable John D. Hawke, Jr. 

Office of the Comptroller of the Currency

250 E Street, SW

Public Information Room, Mailstop 1-5

Washington, DC 20219

VIA EMAIL:  regs.comments@occ.treas.gov
Attention:  Docket No.03-16; Notice of Proposed Rulemaking, 68 Fed. Reg. 46119 (2003)

Dear Mr. Hawke:

The Conference of State Bank Supervisors (CSBS)
 is pleased to submit comments on the Notice of Proposed Rulemaking
, Docket No. 03-16, published by the Office of the Comptroller of the Currency (OCC) on August 5, 2003.  For policy reasons enumerated in detail in this letter and in the appendix, CSBS asks that the proposal be withdrawn until a thorough review of the effects of the far reaching, flawed preemption standards contained in the proposal takes place.

Background

The proposal would effectively preempt all state laws applying to the activities of national banks and their operating subsidiaries, unless (i) Congress has expressly incorporated state-law standards in federal statutes, or (ii) particular state laws have only an “incidental” effect on national banks.  Under the OCC’s proposal, state laws would be treated as having a permissible, “incidental” effect only if (a) such laws are part of “the legal infrastructure that surrounds and supports the conduct of [the banking] business,” and, therefore, (b) such laws “promote . . . rather than obstruct” the ability of national banks to conduct their federally-authorized banking business.  (OCC Docket 03-16, 68 Fed. Reg. at 46122, 46128.) 

The OCC has said that its proposed rules would preempt all state laws that “obstruct, in whole or in part, or condition” the ability of national banks to conduct their federally-authorized activities.  (Id. at 46128-29.)  The OCC has explained the effect of its proposal in another way by declaring that its new rules would preempt all state laws that “regulate the manner or content of the business of banking authorized for national banks under Federal law.”  (Id. at 46122.)  In practical effect, the OCC’s proposed rules would accomplish a sweeping preemption of state laws that effectively mirrors the “field preemption” regime established by the Office of Thrift Supervision (“OTS”) for federal savings associations and their operating subsidiaries.  The OCC’s intention to adopt a  “field preemption” approach is also made clear by the agency’s claim that it has the same authority to override state laws that the OTS has asserted in its own regulations.  (See id. at 46129 n.91)
Analysis

1. By waving the banner of wholesale preemption of state laws and state oversight, the OCC proposed rule threatens to undermine the integrity of the dual banking system and moves towards a centralized, European-style regulatory model that would severely weaken the ability of states to respond to local economic needs.  
Concentrating regulatory control at the OCC ensures that regulatory and consumer protection problems that emerge will be solved with a one-size fits all approach.  The proposed rule would concentrate regulatory power in the hands of a single individual, the Comptroller, with virtually no direct congressional oversight –until problems or scandals emerge.  Problems or scandals that may emerge in national banks or their subsidiaries in one or a few states would then be solved, not by legislation crafted to correct the problems in the affected states, but by the Congress in a manner that generally applies new standards, with costly compliance price tags, to all depository institutions.  

Such an imbalance threatens the viability of the states’ historic role in serving as laboratories for innovation in new products and consumer protection, as well as a safety valve against the imposition of out-dated or rigid regulatory control.  A review of the judicial determinations and federal law confirms that erosion of the state banking system is neither the intent of the Congress nor has it been acceptable to the nation’s courts.  An analysis of this point follows.

The OCC observes that, when the national banking system was created in 1863, many members of Congress expected that the new national system would “replace the existing system of State banks.”  (OCC Docket 03-16, 68 Fed. Reg. at 46120 & n.5.)  However, it is important to note that the state banking system survived by successfully adapting to the competitive challenges presented by the new national system.  In subsequent amendments to the NBA, Congress indicated its support for the resulting dual banking system.  Based on these congressional amendments, the Supreme Court found that Congress had adopted a “policy of equalization” that was intended to preserve a basic parity of competitive opportunities between national and state banks.  See First National Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252, 261 (1966) (citing, inter alia, McClellan and Luckett);  Lewis, 292 U.S. at 564-66; see also Atherton, 519 U.S. at 222-23.
  In a district court decision that was affirmed in Walker Bank, the court described the policy reasons underlying Congress’ decision to follow a policy of maintaining “competitive equality in at least the most important areas of competition” between national and state banks:

[I]n order for the “dual banking system” of the United States, consisting of state chartered banks and national banks . . . to continue to function as such, there must be a competitive equality in at least the most important areas of competition between the two systems.  If such were not the case, one or the other of the two types of banks, the one with the competitive weight against it, would substantially be driven out of existence, either through failures or conversions to the other class of banking.

Congress has also recognized this need for competitive equality in a manner that protects the state banks and national banks at the same time.  In many important areas the National Bank Act Congress has incorporated state law as the standard for national banks.  

Commercial Security Bank v. Saxon, 236 F. Supp. 457, 460 (D.D.C. 1964), aff’d sub nom. First National Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252 (1966).  (This point is explored in greater detail in subsequent sections of this letter and in the appendix)

In addition to Congress, our nation’s Executive branch has also recognized the absolute necessity of preserving a strong state banking system as a vital component of the dual banking system.  For example, the 1984 report of President Reagan’s “Task Group on Regulation of Financial Services” emphasized the advantages and accomplishments of the dual banking system.  As the report pointed out, the dual banking system has encouraged federal and state regulators to exercise their authority in a responsive, flexible and innovative manner.  The dual banking system has also permitted states to experiment with new financial products and novel approaches to bank structure and regulation.  In response to successful innovations by the states, Congress has frequently expanded bank powers or adopted regulatory innovations at the federal level.  The 1984 report hailed the dual banking system as “one of the finest examples of cooperative federalism in the nation’s history,” and the report stressed the importance of preserving a “balance of state and federal regulatory participation” as one of the nation’s key policies for financial regulation: 

Through the years, the existence of this “dual” federal and state system has provided a safety valve against out-dated or inflexible regulatory controls being imposed by either federal or state authorities.  Acting as laboratories for innovation, the states have frequently developed new forms of financial services, which then spread nationally through federal action.  For example, the states originated both checking accounts and branch banking.  In recent years states began the chartering of credit unions and invented the NOW account as a device to permit the payment of interest to consumers on funds essentially equivalent to checking accounts.  In both cases Congress subsequently implemented these programs on a national basis, although without the prior experience of the states to rely on Congress might never have acted, or at least not for several additional years.

Because it has served the financial needs of the nation so well over time, state participation in the chartering and regulation of financial institutions can genuinely be regarded as one of the finest examples of cooperative federalism in the nation’s history.  Because the balance of state and federal regulatory participation helps promote the public interest in a safe and competitive financial system, the dual system of chartering financial institutions should be maintained and strengthened wherever possible. . . . 

Therefore, from a public policy perspective the regulatory system must accommodate both national and local interests.  Maintaining a strong dual role for the states as participants in the financial regulatory system is in this case both a local and a national interest. . . . 

There is agreement within the Administration, with no appreciable dissent elsewhere, that the dual banking system and other elements of checks and balances in the overall system must be maintained.  Throughout American history no single government authority has ever been entrusted with regulatory authority over all American banks.  Such an unprecedented concentration of regulatory power in the hands, ultimately, of a single individual or board could have a variety of deleterious effects, including a significant erosion of the dual banking system and a possible increased risk of unanticipated supervisory problems affecting all banks (emphasis added).
  

2. The proposed rule would radically rewrite the time honored standard for federal preemption as interpreted by the courts and intended by Congress.  This position is directly contradicted by court decisions and congressional mandates.

In OCC Docket 03-16, the OCC proposes to adopt regulations that would codify its standards for preempting state laws in four broadly-defined areas:  real estate lending, other lending, deposit-taking and “other authorized national bank activities.”  In the area of real estate lending, the OCC’s proposed rule would preempt all state laws except for a very limited subset of laws that “only incidentally affect the real estate lending powers of national banks.”  See Proposed 12 C.F.R. § 34.4.  In the other three areas, the proposed rules would (i) preempt all state laws that “obstruct, in whole or in part, or condition, a national bank’s exercise” of its federally-authorized powers, and (ii) permit a narrowly-defined subset of state laws to apply to national banks “to the extent that they only incidentally affect” the federally-authorized activities of national banks.  See Proposed 12 C.F.R. §§ 7.4007(b) & (c); 7.4008 (c) & (d); 7.4009(b) & (c).  The OCC says that state laws will be deemed to have an “incidental” effect on national banks, and will not be preempted, only if such laws “promote” and “do not obstruct” the ability of national banks to exercise their federally-granted powers.  (OCC Docket 03-16, 68 Fed. Reg. at 46129;  see also id. at 46122, 46128.)

The OCC’s proposal declares that its new preemption rules, if adopted, will apply to operating subsidiaries to the same extent as the rules apply to national banks.  This assertion is based on the OCC’s view that “operating subsidiaries and their parent banks [are] equivalents,” as indicated in 12 C.F.R. § 7.4006.  (OCC Docket 03-16, 68 Fed. Reg. at 46129-30.)

Unlike the OTS, the OCC has not officially declared its intention to adopt a rule of “field preemption” with regard to national banks and their operating subsidiaries.  The OCC’s proposal indicates that its suggested preemption standard for real estate lending will not necessarily “occupy the field of regulation” in that area.  However, the proposal adds that “we invite comment on whether our regulation should state expressly that Federal law occupies the entire field of national bank real estate lending.”  OCC Docket 03-16, at 46125 (emphasis added).  Similarly, the OCC has not explicitly stated its intention to “occupy the field of regulation” in the other three areas.  Nevertheless, the OCC claims a virtually unlimited power to override state law, based on its assertion that Congress has given the OCC “comprehensive authority to . . . protect national banks from potentially hostile state interference by establishing that the authority to examine, supervise, and regulate national banks is vested only in the OCC, unless otherwise provided by Federal law.”  Id. at 46120-21 (emphasis in original).  

The OCC further claims that its authority to preempt state laws is comparable in scope to that of the OTS.  Based on that assertion, OCC’s proposed preemption rules in the areas of real estate lending, other lending and deposit-taking would give national banks and their operating subsidiaries substantially the same immunity from state laws that federal associations and their operating subsidiaries enjoy under the OTS’ regulations.  Compare Proposed 12 C.F.R. §§ 34.4 & 7.4008(c) & (d) with 12 C.F.R. § 560.2 (OTS rule regarding lending); compare also Proposed 12 C.F.R. § 7.4007(b) & (c) with 12 C.F.R. §§ 557.11 - 557.13 (OTS rules regarding deposit-taking).  The OCC’s proposed preemption rule with regard to “other national bank activities” appears on its face to be somewhat narrower than the OTS’ rule, which preempts all state laws “purporting to address the subject of the operations of a Federal savings association.”  12 C.F.R. § 545.2 .  However, as previously noted, the OCC’s proposal in the area of “other national bank activities” would bar the application of all state laws except for a very limited subset of laws that “only incidentally affect the exercise of national bank powers.”  See Proposed 12 C.F.R. § 7.4009(b) & (c).  Even this small group of permitted state laws could potentially be overridden if they “obstruct the ability of national banks to exercise their Federally-granted powers.”  (OCC Docket 03-16, at 46129.)


Despite the inclusion of these assertions in the proposed rule, the OCC’s claim that national banks are generally exempt from state laws is contrary to court decisions and congressional mandates.  

Numerous Court Decisions Have Held that State Laws Generally Apply to National Banks

The OCC claims that “the exercise by Federally-chartered national banks of their Federally-authorized powers is ordinarily not subject to state law.”  (OCC Docket 03-16, 68 Fed. Reg. at 46120.)  This assertion is clearly wrong, because it ignores core principles of federalism that Congress and the courts have upheld as essential aspects of our dual banking system.  Under that system, the states have authority to regulate the business activities of all banks, including national banks, except in specific areas where Congress has affirmatively chosen to preempt state laws.
  Thus, court decisions have frequently upheld the application of state laws to national banks without requiring any explicit incorporation of state-law standards into federal statutes.  For example, in 1997 the Supreme Court reaffirmed the general principle that “federally chartered banks are subject to state law.”  Atherton v. FDIC, 519 U.S. 213, 222 (1997).  In support of that principle, the Court cited prior decisions reaching back more than a century, including National Bank v. Commonwealth, an 1870 case.  In Commonwealth, the Court declared that national banks:

. . . are subject to the laws of the State, and are governed in their daily course of business far more by the laws of the State than of the nation.  All their contracts are governed and construed by State laws.  Their acquisition and transfer of property, their right to collect their debts, and their liability to be sued for debts, are all based on State law.  It is only when State law incapacitates the [national] banks from discharging their duties to the federal government that it becomes unconstitutional.

In Commonwealth, the Court also distinguished the famous case of McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), and held that national banks are subject to state law unless a state regulation threatens to “destroy” the ability of national banks to exercise their federally-authorized powers:

[I]t is argued that the [national] banks, being instrumentalities of the Federal government, by which some of its important operations are conducted, cannot be subjected to such State legislation.  It is certainly true that the [Second] Bank of the United States and its capital were held to be exempt from State taxation on the ground here stated, and this principle, laid down in the case of McCulloch v. The State of Maryland, has been repeatedly affirmed by the court.  But the doctrine has its foundation in the proposition, that the right of taxation may be so used in such cases as to destroy the instrumentalities by which the [federal] government proposes to effect its lawful purposes in the States, and it certainly cannot be maintained that banks or other corporations or instrumentalities of the [federal] government are to be wholly withdrawn from the operation of State legislation.. . . [T]he agencies of the Federal government are only exempted from State legislation, so far as that legislation may interfere with, or impair their efficiency in performing the functions by which they are designed to serve that government.  Any other rule would convert a principle founded alone in the necessity of securing to the government of the United States the means of exercising its legitimate powers, into an unauthorized and unjustifiable invasion of the rights of the States.
   

Thus, as Commonwealth makes clear, the principles of McCulloch prohibit the states from seeking to “destroy” the effectiveness of national banks, but McCulloch does not exempt national banks from the duty to comply with reasonable, nondiscriminatory state laws.  See Atherton, 519 U.S. at 222-23 (describing how the Court in Commonwealth distinguished its earlier decision in McCulloch).
In Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25 (1996), the Supreme Court held that a state may not “forbid, or impair significantly, the exercise of a power that Congress explicitly granted” to national banks.  Id. at 33.  However, immediately following that statement, the Court explained that “[t]o say this is not to deprive States of the power to regulate national banks, where . . . doing so does not prevent or significantly interfere with the national bank’s exercise of its powers.”  Id. (emphasis added).  In Barnett, as in Atherton, the Supreme Court cited several of its earlier decisions, which required national banks to comply with state laws that did not create any irreconcilable conflict with federal statutes.
  In those earlier decisions the Court affirmed that “general and undiscriminating state laws [apply to] the contracts of national banks, so long as such laws do not conflict with the letter or the object and purposes of Congressional legislation.”

Thus, Barnett holds that state laws do apply to national banks unless they either (i) prevent a national bank from exercising a federally-authorized power,
 or (ii) significantly interfere with the bank’s exercise of that power.
  To remove all doubt that the Supreme Court intended this formulation to provide the governing preemption standard, the Court in Barnett also used the synonymous phrase barring the states from acting “to forbid, or to impair significantly, the exercise of a power that Congress explicitly granted.”  517 U.S. at 33 (emphasis added).  Remarkably, the OCC does not quote or apply either phrase in its notice of proposed rulemaking in Docket 03-16.  Instead, the OCC cites Barnett, without quotation, to support the OCC’s assertion that state laws apply to national banks only “under circumstances . . . not altering or conditioning a national bank’s ability to exercise a power that Federal law grants to it.”  OCC Docket 03-16, at 46122 & n.38 (emphasis added).  Based on this self-created “not altering or conditioning” language, the OCC’s proposed rules would preempt all state laws that “obstruct, in whole or in part, or condition a national bank’s exercise” of its federally-authorized  powers.  See Proposed 12 C.F.R. §§ 7.4007(b)(1), 7.4008(c)(1) & 7.4009(b).

The OCC’s “not altering or conditioning” language, like its “obstruct, in whole or in part, or condition” standard, appears nowhere in Barnett.   The OCC’s proposed preemption standard would obviously have a far more intrusive impact on state law than the “prevent or significantly interfere” rule that the Supreme Court actually adopted in Barnett.  Under the OCC’s proposed standard, state laws would be preempted if they have any impact on national banks other than merely an “incidental” effect that serves to “promote” national bank activities.  See OCC Docket 03-16, at 68 Fed. Reg. at 46122, 46128-29.  In contrast, under the Barnett standard, state laws apply to national banks unless they either prohibit or significantly interfere with the exercise of a congressionally-authorized power.  (This point is explored in greater detail in subsequent sections of this letter and in the appendix.)

In 1999, when Congress adopted the Gramm-Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat. 1338 (“GLBA”), Congress expressly stated that “the legal standards for preemption set forth in the decision of the Supreme Court of the United States in [Barnett]” mean that “no State may . . . prevent or significantly interfere with the ability of a depository institution, or an affiliate thereof, to engage, directly or indirectly, . . . in any insurance sales, solicitation or cross-marketing activity.”  15 U.S.C. § 6701(d)(2)(A) (emphasis added).  See also H.R. Rep. No. 106-34, at 156-57 (1999) (Conf. Rep.), reprinted in 1999 U.S. Code Cong. & Ad. News 245, 251 (explaining that the “prevent or significantly interfere with” standard for preemption, used in Section 6701(d)(2)(A), was “set forth in Barnett”).  In view of Congress’ express endorsement of the “prevent or significantly interfere with” test for preemption, which the Supreme Court actually adopted in Barnett, the OCC has no authority to invent its own “obstruct . . . or condition” standard.

The OCC’s “not altering or conditioning” approach is also flatly contradicted by several Supreme Court decisions, which have required national banks to comply with state laws that did impose reasonable, nondiscriminatory limitations on the ability of national banks to exercise their federal power.  For example, in McClellan v. Chipman, 164 U.S. 347 (1896), the Supreme Court rejected a national bank’s “assertion that national banks in virtue of the [NBA] are entirely removed, as to all their contracts, from any and every control by the state law.”  The Court declared that the purpose of the NBA “was to leave such banks as to their contracts in general under the operation of the state law.”  Id.  Accordingly, the Court held, state laws do govern the business transactions of national banks unless (i) Congress has “expressly . . . directed” that state law should be preempted, or (ii) a state law “frustrates the lawful purpose of Congress or impairs the efficiency of the banks to discharge the duties imposed upon them by [federal law.]”.

Similarly, in First National Bank in St. Louis v. Missouri, 263 U.S. 640 (1924), the Supreme Court rejected the “field preemption” claim asserted by the defendant national bank.  See 263 U.S. at 643 (summarizing argument by the bank’s counsel, who contended that “Congress, having defined the powers of the [national] bank, . . . occupied the entire field of legislation on that subject”) (emphasis added).  In overruling the bank’s argument, the Court declared that “national banks are subject to the laws of a State in respect of their affairs unless such laws interfere with the purposes of their creation, tend to impair or destroy their efficiency as federal agencies or conflict with the paramount law of the United States.”  Id. at 656 (emphasis added).  McClellan and St. Louis foreclose the OCC’s attempt to create a de facto “field preemption” standard similar to the arguments that the Supreme Court specifically rejected in both cases.  Additional Supreme Court decisions that reject the concept of field preemption as described in the OCC’s proposal are included in the appendix.

Congress has expressly endorsed a strong presumption in favor of applying state laws to national banks.  

In passing the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, Congress affirmed that (i) “States have a legitimate interest in protecting the rights of their consumers, businesses and communities” and, therefore, (ii) “States have a strong interest in the activities and operations of depository institutions doing business within their jurisdictions, regardless of the type of charter an institution holds.”  H.R. Rep. No. 103-651, at 53 (1994) (Conf. Rep.) (emphasis added).  In view of this explicit congressional support for the application of state laws to national banks, the OCC’s proposed preemption standards clearly exceed the agency’s lawful authority
Congress strongly reaffirmed its support for the dual banking system when it passed the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, Pub. L. No. 103-328, 108 Stat. 2338 (“Riegle-Neal Act”).  The conference report noted the longstanding congressional policy of “maintaining the balance of Federal and State law under the dual banking system,” and the report declared that the general application of state laws to national banks was an essential part of that policy: 

States have a strong interest in the activities and operations of depository institutions doing business within their jurisdictions, regardless of the type of charter an institution holds.  In particular, States have a legitimate interest in protecting the rights of their consumers, businesses, and communities.  Federal banking agencies, through their opinion letters and interpretive rules on preemption issues, play an important role in maintaining the balance of Federal and State law under the dual banking system.  Congress does not intend that the [Riegle-Neal Act] alter this balance and thereby weaken States’ authority to protect the interests of their consumers, businesses, or communities.

Under well-established judicial principles, national banks are subject to State law in many significant respects. . . . Courts generally use a rule of construction that avoids finding a conflict between the Federal and State law where possible.  The [Riegle-Neal Act] does not change these judicially established principles.

The Riegle-Neal Act includes a provision requiring interstate branches of national banks to comply with nondiscriminatory host state laws in four broadly-defined areas (viz., community reinvestment, consumer protection, fair lending and intrastate branching), except in situations where federal law preempts the application of such laws to national banks.  12 U.S.C. § 36(f).  Members of Congress explained that this provision, and the Riegle-Neal Act generally, were designed to preserve the vitality of the dual banking system.

In view of this explicit congressional support for the application of state laws to national banks, the OCC’s proposed preemption standards clearly exceed the agency’s lawful authority.
3. State bank regulators and law enforcement officials have a long history of protecting consumers – often through regulatory programs and laws that would be inappropriately preempted by the OCC’s recent proposals.
This sweeping proposal reaches beyond preempting state laws for national banks.  It also bars the states from licensing, examining and otherwise regulating state-chartered corporations that are subsidiaries of national banks.  This shields non-banking firms owned by national banks like title companies, finance companies, check cashing companies 
, leasing companies, securities firms and mortgage brokerages that are owned by national banks from state licensing and examination requirements that ensure professional conduct and protect consumers.

State regulators return millions to consumers after investigations identify bad actors.
  Removing the resources of state regulators from the oversight of non bank subsidiaries, with no comparable oversight plan described by the OCC that would fill the vacuum, is a lose/lose for consumers.
The OCC’s attempt to bar the states from regulating operating subsidiaries of national banks is contrary to fundamental principles of financial regulation and corporate governance.  

The OCC’s proposed rules would give operating subsidiaries of national banks blanket immunity from state laws that impose licensing, examination and other regulatory requirements.  See OCC Docket 03-16, 68 Fed. Reg. at 46129-30; OCC Docket 03-02, 68 Fed. Reg. at 6369 & n.21; see also OCC Interpretive Letters 957 & 958.  This proposal is unlawful because it violates the unquestioned primacy of the states in regulating state-chartered corporations, including companies engaged in providing financial services.  The courts have repeatedly upheld the authority of each state (i) to exercise comprehensive supervision over the corporations it charters, and (ii) to license and regulate corporations chartered by other states that transact business within its borders.  With regard to locally-chartered companies, the Supreme Court held in 1987 that:

No principle of corporation law and practice is more firmly established than a State’s authority to regulate domestic corporations. . . .

[S]tate regulation of corporate governance is regulation of entities whose very existence and attributes are a product of state law. . . .

It is thus an accepted part of the business landscape in this country for States to create corporations, to prescribe their powers, and to define the rights that are acquired by purchasing their shares. . . .

Almost a century earlier, the Court declared that “the powers of corporations . . . are such and such only, as are conferred upon them by the acts of the legislatures of the several States under which they are organized.”
  

With respect to corporations chartered by other states, the Supreme Court has affirmed that each state “is legitimately concerned with safeguarding the interests of its own people in business dealings with corporations not of its own chartering but who do business within its borders.”  Union Brokerage Co. v. Jensen, 322 U.S. 202, 208 (1944).  The Court has therefore upheld the authority of states to license and regulate foreign corporations in accordance with the following guidelines:

In the absence of applicable federal regulation, a State may impose 

non-discriminatory regulations on those engaged in foreign commerce ‘for the purpose of insuring the public safety and convenience; . . . a license fee no larger in amount than is reasonably required to defray the expense of administering the regulations may be demanded.’

In the area of financial services, courts have affirmed the authority of each state to regulate banks and nonbank corporations for the legitimate purpose of protecting the state’s economy and its citizens from threats posed by unsound and fraudulent providers.  In Lewis v. BT Investment Managers, Inc., 447 U.S. 27 (1980),  the Supreme Court said:

We readily accept the submission that, both as a matter of history and as a matter of present commercial reality, banking and related financial activities are of profound local concern. . . . [S]ound financial institutions and honest financial practices are essential to the health of any State’s economy and to the well-being of its people.  Thus, it is not surprising that ever since the early days of our Republic, the States have chartered banks and have actively regulated their activities.

Federal statutes do not immunize national banks and their operating subsidiaries from state regulation or state laws reasonably designed to prevent abusive and unsound lending practices.

The OCC principally relies on four federal statutes – 12 U.S.C. §§ 484,  24(Seventh), 24a & 36(f)(1)(B) to assert that the OCC has exclusive authority over national banks and their operating subsidiaries except where Federal law provides otherwise.  This authority pertains to activities expressly authorized or recognized as permissible for national banks under Federal law or regulation, or by OCC issuance or interpretation, including the content of those activities and the manner in which, and standards whereby, those activities are conducted.  As a result, the OCC contends that states are precluded from examining or requiring information from national banks or their operating subsidiaries or otherwise seeking to exercise visitorial powers with respect to national banks or their operating subsidiaries in those respects.  As demonstrated below, none of the four statutes supports the OCC’s claim.

Sections 484 and 36(f) do not preempt the states’ authority to enforce state laws against national banks and their operating subsidiaries and sections 484 and 36(f) permit state officials to sue in federal and state courts to enforce state laws against national banks.

Section 484(a) provides that no national bank shall be subject to any visitorial powers except as authorized by Federal law, vested in the courts of justice or such as shall be, or shall have been exercised or directed by Congress or by either House thereof or by any committee of Congress or of either House duly authorized.

The text of Section 484(a) “does not contain an explicit grant of exclusive regulatory or visitorial power over national banks to the OCC.”  First Union National Bank v. Burke, 48 F. Supp. 2d 132, 144 (D. Conn. 1999) (emphasis added); see also id. at 148 (“the OCC is not explicitly referenced in Section 484").  Moreover, other provisions of federal law make clear that the OCC does not enjoy exclusive visitorial powers over national banks.  For example, the Federal Deposit Insurance Corporation (“FDIC”) has authority to make special examinations of national banks, and the FDIC may terminate a national bank’s deposit insurance.  12 U.S.C. §§ 1820(b)(3) & 1818(a).  The FDIC may also impose other enforcement measures if the OCC fails to act after receiving the FDIC’s request for such measures.  Id. § 1818(t).  Similarly, the Federal Reserve Board (“FRB”) may require national banks that are subsidiaries of bank holding companies to furnish reports and submit to special examinations.  Id. §§ 1844(c)(1) & (2).  
The OCC’s position that it possesses “exclusive” supervisory authority over operating subsidiaries is also contrary to Minnesota v. Fleet Mortgage Corp., 181 F. Supp. 2d  995 (D. Minn. 2001).  In that case, the district court rejected the OCC’s claim of “exclusive jurisdiction” over an operating subsidiary of a national bank.  The court determined that the operating subsidiary was not “itself a bank” for purposes of Section 133 of the GLBA, 113 Stat. 1383 (reprinted in 15 U.S.C.A. § 41 note).  Based on that determination, the court held that (i) the OCC did not have “exclusive jurisdiction” to enforce laws applicable to the operating subsidiary, and (ii) the operating subsidiary was subject to the shared enforcement jurisdiction of the Federal Trade Commission (“FTC”) and state officials under the FTC’s Telemarketing Sales Rule.  See 181 F. Supp. 2d. at 997-1001.   In rejecting the OCC’s claim of “exclusive jurisdiction,” the court declared:

The OCC’s insistence that it must have exclusive jurisdiction over [operating] subsidiaries in order to avoid having its authority “restricted” is not persuasive. 

. . . Congress simply chose not to provide exclusivity to the OCC in the GLBA.  There is no direct authority establishing exclusive jurisdiction over national bank operating subsidiaries, and . . . there is no compelling reason to believe that [allowing the FTC and the states to exercise] concurrent jurisdiction would “produce a result demonstrably at odds with the intentions of [Congress]”.

Id. at 1001-02 (emphasis added; citations and footnotes omitted).   The court concluded that Section 133(a) of GLBA – which incorporates the definition of “bank” contained in Section 3 of the Federal Deposit Insurance Act, 12 U.S.C. § 1813 – is “unambiguous” and “simply does not include subsidiaries of banks.”  181 F. Supp. 2d at 1000.  The court also noted that an operating subsidiary “fits precisely into the category of entities described in the language of § 133 as an entity controlled by a bank that is not itself a bank according to the prescribed definition.”  Id. (emphasis added)

.

The definitions of “bank” and “affiliate” in Section 1813, which the court construed in Fleet Mortgage, are substantially identical to the definitions of the same terms in 12 U.S.C. §§ 221 & 221a.  Compare 12 U.S.C. §§ 1813(a)(1)(A) (defining “bank”) & 1813(w)(6) (incorporating the definition of “affiliate” from id. § 1841(k)), with id. §§ 221 & 221a(a) & (b).  Thus, the holding in Fleet Mortgage as to the meaning of “bank” in Section 1813 vitiates the OCC’s claim that operating subsidiaries can be treated as “national banks” under Section 484. 

The OCC has no authority to preempt nondiscriminatory state laws that are reasonably designed to prevent abusive and unsound lending practices

In the important area of predatory lending, the OCC has completely preempted the Georgia Fair Lending Act in OCC Docket No. 03-17.   However, the OCC has not issued any mandatory regulations or orders that purport to “occupy the field” in that area.  The OCC’s proposed revisions to Section 34.3(b) would include only a single compulsory provision, which would prohibit national banks from making real estate loans “based predominantly on the foreclosure value of the borrower’s collateral, without regard to the borrower’s repayment ability.”  Otherwise, the OCC’s efforts to control predatory lending are contained in two recent “Advisory Letters,” which merely provide “supervisory guidance” to national banks.   See OCC Docket 03-16, 68 Fed. Reg. at 46125.  These “Advisory Letters” do not contain any mandatory restrictions or affirmative requirements that would qualify as “regulation[s] or order[s]” within the scope of 12 U.S.C. § 371.
  


The OCC therefore can not identify any actual “conflict” between its precatory “supervisory guidance” and state predatory lending laws that do impose mandatory rules designed to prevent predatory lending practices.  In these circumstances, the OCC has no authority under Section 371 to preempt state laws that apply evenhandedly to all real estate lenders and are reasonably calculated to prevent predatory lending practices.
  See infra notes 44-45 and accompanying text (citing cases recognizing the states’ authority to enact laws prohibiting all mortgage lenders from engaging in predatory lending and other unconscionable practices).      

Two additional federal statutes support the application of state predatory lending laws to national banks.  As the OCC recognizes, national banks that engage in abusive practices associated with high-cost home loans are likely to run afoul of the Home Ownership and Equity Protection Act (“HOEPA”), and Section 5 of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 45.  See OCC AL 2003-2, at 4-6; OCC AL 2003-3, at 4-5; OCC Docket 03-16, 68 Fed. Reg. at 46126-27.  Both HOEPA and Section 5 of the FTC Act permit the states to enact additional measures to prevent predatory lending practices.  HOEPA preserves the right of each state to enact supplemental laws governing fees, charges and other terms of home mortgages as long as such laws do not conflict with HOEPA’s provisions.  15 U.S.C. § 1610(b).  Similarly, the courts have held that Section 5 of the FTC Act does not “occupy the field of consumer protection.”  Therefore, the states may enact supplemental consumer protection laws – including protections in the area of home mortgage lending – as long as those laws do not conflict with the FTC’s regulations under Section 5.
  (We note, in this context, that the FTC Act only applies to interstate transactions; the FTC Act would not protect consumers from fraud and abuse in intrastate transactions.  Any preemption of state unfair and deceptive trade practices laws would clearly leave a void.)

Thus, HOEPA and Section 5 of the FTC Act, which are binding on national banks, expressly preserve the right of states to enact predatory lending laws.  HOEPA and Section 5 of the FTC Act provide further evidence that (i) the OCC has no authority to adopt rules that, either formally or in practical effect, seek to “occupy the field” of real estate lending by national banks, and (ii) the uniform real estate lending standards under Section 1828(o) incorporate applicable state laws when the standards instruct FDIC-insured institutions to act in “[c]ompliance with all real estate related laws and regulations” (emphasis added).

National State Bank v. Long, 630 F.2d 981, 985 (3d Cir. 1980) provides an illustration in this area.  In Long, the Third Circuit held that national banks must comply with New Jersey’s anti-redlining statute.  In rejecting the preemption argument made by the plaintiff national banks, the court noted that a finding of preemption would encourage state banks to convert to national charters and thereby evade the state law.  The court pointed out that such an outcome would undermine the longstanding congressional policy of encouraging states to develop innovative solutions to banking-related problems in areas where Congress has not established a definitive federal mandate:

The plaintiffs urge that Congress by its inaction intended to preempt state legislation and await further information before legislating on the redlining problem.  We do not find this argument convincing.  Redlining practices affect urban areas most heavily.  What may be feasible or desirable in a more rural setting may not be effective in New Jersey.  Hence, it is reasonable to assume that Congress preferred to give the states an opportunity to develop local solutions for local problems, at least in the first instance.  Moreover, if state chartered institutions were alone prohibited from redlining, they would be encouraged to circumvent state law by applying for national bank charters, a development not particularly desired by Congress (emphasis added).
630 F.2d at 987.  For discussions of the historical background of the dual banking system and the congressional policies related thereto, see, e.g., Jonathan R. Macey, Geoffrey P. Miller & Richard Scott Carnell, Banking Law and Regulation 10-12, 73-77, 120-21 (3d ed. 2001); Arthur E. Wilmarth, Jr., “The Expansion of State Bank Powers, the Federal Response, and the Case for Preserving the Dual Banking System,” 58 Fordham Law Review 1133, 1152-61 (1990).   

Conclusion


The OCC’s proposed rules seek to dramatically expand existing preemption standards applicable to national banks and their operating subsidiaries.  The proposal, by encouraging banks and their operating subsidiaries to avoid state consumer protection laws, would harm the state banking system and accordingly, the dual banking system that has served America and our economy well for more than a century.  Apart from the public policy reasons that argue against the proposal, in truth, the OCC does not have the lawful authority to adopt the proposed preemption rules or to apply such rules to operating subsidiaries.  We have attached an appendix to this letter for a more detailed review of the case law and Congressional Reports that fully support the positions we have articulated in our response.

State bank supervisors support the ability of banks and their subsidiaries to operate efficiently in multiple states.  CSBS’ position on the Fair Credit Reporting Act preemption, that provides national standards for credit reporting and facilitates the flow of credit, is a recent demonstration.  However, operational efficiency does not require the rampant, destructive preemption proposed by the OCC.  The potential impact of the OCC’s proposal on the banking system and consumers is enormous.  For that reason, the OCC proposal should be withdrawn until an investigation of its potential impact is carefully reviewed.  CSBS remains willing to work with the OCC and policy makers to address the issues raised by this proposal.

Best personal regards,

[image: image1.png]
Neil A. Milner

President and CEO

Attachment

� CSBS is the professional organization of state officials responsible for chartering, regulating and supervising the nation’s 6,395 state-chartered commercial and savings banks and more than 450 state-licensed branches and agencies of foreign banks.  


� 68 Fed. Reg. 46119 


�  In Franklin National Bank, a case frequently cited by the OCC, the Supreme Court stated that “the Federal Government is a rival chartering authority for banks, . . . [and that] these federal institutions may be at no disadvantage in competition with state-created institutions, the Federal Government has frequently expanded their functions and authority.”  347 U.S. at 375.  This statement is consistent with the Court’s recognition, in Walker Bank and Lewis, that Congress has adopted a “policy of equalization” intended to maintain a basic parity of competitive opportunities within the dual banking system.  Franklin National Bank certainly does not identify a congressional desire to give national banks a decisive competitive advantage over state banks and thereby threaten the viability of the state banking system.  In fact, the Court acknowledged in Franklin that national banks are subject to state law whenever Congress has expressly incorporated state-law standards in federal statutes, or, “[e]ven in the absence of such express language, national banks may be subject to some state laws in the normal course of business if there is no conflict with federal law.  347 U.S. at 378 & n.7. 


�  Blueprint for Reform: The Report of the Task Group on Regulation of Financial Services 43-44, 46 (1984), reprinted in Federal Banking Law Reports (CCH) No. 150, Nov. 16, 1984 (Part II).  In a recent speech, Comptroller Hawke acknowledged that the dual banking system has been viewed as “a safeguard against the dangers of regulatory hegemony and abuse – and as an incentive to regulatory responsiveness and efficiency.”  Speech delivered by John D. Hawke, Jr., to the People’s Bank of China on October 14, 2002, at 4, quoted in OCC News Release 2002-80, at 1 (available at <www.occ.treas.gov>).  See also Wilmarth, supra, at 1155-59, 1177-81 (providing evidence that the competitive dynamic inherent in the dual banking system has encouraged state and federal bank regulators to adopt innovative, flexible and responsive policies).   


�  For example, in Beneficial National Bank v. Anderson, 123 S. Ct. 2058 (2003), the Supreme Court determined that Sections 85 and 86 of the National Bank Act provide “an exclusive federal cause of action for usury against national banks,” and, therefore, “there is . . . no such thing as a state-law claim of usury against a national bank.”  Id. at 2064 (emphasis added).  Thus, usury is a specific area in which Congress has determined that state-law rules should not apply to national banks.  As shown below, Congress has not manifested any intent to provide national banks or their operating subsidiaries with a general exemption from state laws. 


�  National Bank v. Commonwealth, 76 U.S (9 Wall.) 353, 362 (1870), quoted in Atherton, 519 U.S. at 222-23.


�  76 U.S. (9 Wall.) at 361-62 (emphasis added).  The Supreme Court reaffirmed the principles of Commonwealth seven years later, in Waite v. Dowley, 94 U.S. 527 (1877).   In Waite, the Court upheld the validity of a Vermont law that required all banks, including national banks, to provide the names of their resident shareholders to local officials responsible for collecting Vermont’s tax on bank shares.  Id. at 532-33.  


�  See Barnett, 517 U.S. at 33-34; Atherton, 519 U.S. at 222-23.


�  McClellan v. Chipman, 164 U.S. 347, 356-59, 361 (quote) (1896) (quoting Davis v. Elmira Savings Bank, 161 U.S. 275, 290 (1896)).  Accord, e.g., Anderson National Bank v. Luckett, 321 U.S. 233, 247-52 (1944); Lewis v. Fidelity & Deposit Co., 292 U.S. 559, 564-66 (1934); First National Bank in St. Louis v. Missouri, 263 U.S. 640, 656-59 (1924).  Three Supreme Court decisions that the OCC has frequently cited actually agree with the standard articulated in McClellan.  See Davis, 161 U.S. at 287 (affirming that “so far as not repugnant to acts of Congress, the contracts and dealings of national banks are left subject to the state law”); First National Bank of San Jose v. California, 262 U.S. 366, 368-69 (1923) (recognizing that “the contracts and dealings [of national banks] are subject to the operation of general and undiscriminating state laws which do not conflict with the letter or the general objects or purposes of congressional legislation”); Franklin National Bank v. New York, 347 U.S. 373, 378 n.7 (1954) (noting that “national banks may be subject to some state laws in the normal course of business if there is no conflict with federal law,” even if Congress has not incorporated such state laws into the NBA).  


�  In OCC Docket 03-16, 68 Fed. Reg. at 46121, the OCC quotes the Court’s statement in Barnett that “where Congress has not expressly conditioned the grant of ‘power’ upon a grant of state permission, the Court has ordinarily found that no such condition applies.”  517 U.S. at 34.  The OCC reads this statement far too broadly in claiming that it gives national banks a general exemption from state laws.  What Barnett actually said was that a state may not seek to prohibit the use of a federal power by requiring national banks to obtain the state’s permission as a “condition” for exercising that power.  See id. at 531-32 (responding to Florida’s argument in Barnett that “the Federal Statute removes only federal legal obstacles, not state legal obstacles, to the sale of insurance by national banks”).  Barnett did not say that a state may never affect the exercise of a federal power by requiring national banks, in the course of using that power, to satisfy reasonable “conditions” that all similarly-situated persons must meet.


�  In OCC Docket 03-16, 68 Fed. Reg. at 46121, the OCC also quotes the Court’s statement in Barnett that the express and incidental “powers” of national banks should be interpreted as “grants of authority not normally limited by, but rather ordinarily pre-empting contrary state law.”  517 U.S. at 32.  Again, the Supreme Court’s statement does not support the OCC’s claim that national banks are generally exempt from state law.  In fact, the Court’s use of the terms “normally,” “ordinarily” and “contrary” in this passage clearly indicates that a finding of preemption can only be made after determining whether, in fact, a state law is “contrary” to federal law under the “prevent or significantly interfere” test for conflict preemption articulated in Barnett, 517 U.S. at 33.  See Peatros v. Bank of America NT&SA, 990 P.2d 539, 542-43, 550 (Cal. 2000) (applying Barnett in a similar manner).


�  H.R. Rep. No. 103-651 (Conf. Rep.), at 53 (1994) (emphasis added), reprinted in 1994 U.S. Code Cong. & Ad. News 2068, 2074.


�  See, e.g., 140 Cong. Rec. H 6775 (daily ed. Aug. 4, 1994) (remarks of Rep. Neal, explaining that the Riegle- Neal Act “respects States’ rights by . . . ensur[ing] that certain State laws will continue to apply to interstate branches of national banks”); id. at H 6777 (remarks of Rep. Roukema, stating that “[t]he dual banking system and States’ rights are preserved in that the [Riegle-Neal] Act . . . preserve the States’ ability to apply State laws regarding intrastate branching, fair lending and consumer protection”); id. at H 6780 (remarks of Rep. Castle, declaring that “[w]e have indeed protected the duel [sic] banking system which is so important to the United States”); 140 Cong. Rec. S 12784 (daily ed. Sept. 13, 1994) (remarks of Rep. Ford, explaining that the Riegle-Neal Act “has been carefully structured in a manner which protects important States’ rights under our dual banking system”); id. at S 12787 (remarks of Rep. Dodd, stating that the Riegle-Neal Act “strikes the proper balance between creating a more efficient national banking system and protecting States’ rights and the dual banking system . . . [by] requiring branches to abide by applicable State laws”).


� As an illustration, in August 2001, the OCC approved the acquisition of a check cashing operating subsidiary by Metropolitan National Bank.  The subsidiary, Cashzone, was approved to provide general check cashing services, wire transfer and bill payment services and sales of prepaid phone cards.


� In calendar year 2002, state banking agencies returned nearly $500 million to consumers after investigations, including those coordinated among several state banking departments, uncovered fraud and deceptive practices.  To date in calendar year 2003, 27 state banking agencies have ordered $18 million in consumer restitution.


�  CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69, 89, 91 (1987) (citing, inter alia, Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819)).  


�  Oregon Railway & Navigation Co. v. Oregonian Railway Co., 130 U.S. 1, 20 (1889).


�  Jensen, 322 U.S. at 211-12 (quoting Sprout v. South Bend, 277 U.S. 163, 169 (1928)).  


� 447 U.S. at 38.  Accord, Northeast Bancorp v. Board of Governors, 472 U.S. 159, 177-78 (1985).  See also Old Stone Bank v. Michaelson, 439 F. Supp. 252, 256 (D.R.I. 1977) (“It has long been recognized that a state may regulate banking to protect the public welfare in the exercise of its police power”).


�  See Richard J. Pierce, Jr., Administrative Law Treatise §§ 6.3 & 8.1 (4th ed. 2002) (explaining that “rules” and “orders” have legally binding effect). 


�  For example, a recent study concluded that North Carolina’s mortgage lending statute, enacted in 1999, has effectively reduced the frequency of “subprime lending practices that have been criticized as constituting predatory lending.”  See Richard Cowden, “Researchers Find North Carolina Law Has Reduced Certain Lending Practices,” 80 BNA’s Banking Report 892 (June 2, 2003) (reporting on a presentation of the study by Walter R. Davis).  The OCC has noted this study but quibbles with certain features of the data used in the study.  See OCC Docket 03-17, at 46271 n.26 (discussing study co-authored by Mr. Davis with Roberto G. Quercia and Michael A. Stegman).  


�  E.g., American Financial Services Ass’n v. FTC, 767 F.2d 957, 989-91 (D.C. Cir. 1985), cert. denied, 475 U.S. 1011 (1986); United Companies Lending Corp. v. Sargeant, 20 F. Supp. 2d 192, 200-04 (D. Mass. 1998) (holding that Section 5 of the FTC Act did not preempt a Massachusetts regulation prohibiting unfair, deceptive or unconscionable practices in mortgage lending).  
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