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BANKRUPTCY ( FRESH START OR BIG MISTAKE? 
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A Mini-lesson for: 

high school teachers 

adult and community educators 

students and consumers 

This mini-lesson includes learning objectives, background information, discussion questions, an activity, bankruptcy worksheets and sources of additional information. 

Objectives

Students will:

(  consider the advantages and disadvantages of declaring bankruptcy 

   

(  list types of debts that are discharged in bankruptcy 

    

(  distinguish between straight bankruptcy and wage earner bankruptcy 

   

(  discuss services a bankruptcy lawyer may provide.

This mini-lesson includes learning objectives, background information, discussion questions, an activity, bankruptcy worksheets, and sources of additional information. 

Making A Fresh Start

Bankruptcy is designed for people caught in severe financial circumstances beyond their control such as illness or loss of a job.  It gives people with excessive debt an opportunity to make a fresh start by reducing or eliminating the debt.  While some debts will be eliminated, others such as alimony and child support, will not be discharged.

Bankruptcy is a constitutional right, governed by state and federal law, to ask a court to declare a person unable to pay his or her debts.  If the court grants the petition, a trustee divides the debtor's property and pays each creditor as fully as possible.  Bankruptcy is never a pleasant experience, but it does give individuals an opportunity to deal with severe debt problems.

The bankruptcy procedure can temporarily prevent creditors from actions such as foreclosure on a home or repossession of a car.  It can also stop wage garnishment, debt collection harassment, and disconnection of utilities.  The creditor cannot take further action against the person unless the creditor obtains permission from the bankruptcy court.

Bankruptcy reform is a recurring and controversial issue.  Are the laws fair to the creditor and the debtor?  Too harsh?  Too easy on the debtor? Bankruptcy information and regulations change regularly at both the state and federal levels.  Check with your lawyer, county legal services office, or state attorney general to make sure the facts are current when you need them.

Disadvantages of Bankruptcy

Bankruptcy information remains on a credit report for 10 years and a negative credit report can make it difficult to make major purchases, buy a house, or rent an apartment. Future lenders know that people who have declared bankruptcy have difficulty paying debts and may regard them as poor credit risks.  People who are considered poor credit risks must often pay higher interest rates or use a secured credit card.

Another disadvantage is that, for some people, bankruptcy causes feelings of guilt and embarrassment due to the social stigma associated with the lack of ability to manage their personal financial affairs.

The Bankruptcy Decision

Many people declare bankruptcy thinking that it is an easy way to deal with overwhelming debt problems. Credit counselors recommend that a person consider bankruptcy only if most or all of the following "ifs" apply.

· If all attempts to control spending and credit use have failed, even with the help of a credit counselor or a debt-consolidation plan. 

   

(  If the debtor is unable to meet debt obligations on current income. 

   

(  If attempts to set up repayment plans with creditors have not worked out. 

   

(  If the ratio of debt to annual income is high, 40-50% or more. 

Whether and when to file bankruptcy is a complex decision.  Factors to consider include the total amount of debt, the willingness of creditors to wait for payment, and the 

borrower's financial circumstances.  Consumer Credit Counseling Service provides education and counseling to individuals and households with financial problems.  Call 1-800-388-2227, a national referral line for the address and phone of the nearest CCCS office.

See Web Site on Consumer Credit Counseling at:  http://www.in.gov/dfi/education/choosing_a_credit_counselor.htm  
Dischargeable Debts

A bankruptcy discharge means that the debtor no longer has any obligation to repay the debt.  The following are examples of debts that will be eliminated when a person files for bankruptcy:

(  rent 


(  utility bills 


(  deficiency balances (the difference between the amount you owe and the 
     value of the property) 


(  court judgments, such as property or mechanic's liens 


(  credit card debt 


(  legal, medical, and accounting bills 


(  newspaper and magazine subscriptions 


(  department store and gasoline company bills 


(  loans from friends and relatives

Non-dischargeable Debts

The following are examples of debts that may not be discharged through bankruptcy proceedings:

(  alimony and child support 


(  some student loans 


(  certain federal, state, and local taxes 


(  debts from fraud, larceny, theft 


· fines and penalties for violating the law, such as traffic tickets 


(  luxury goods or services purchased within 60 days of filing for bankruptcy, 
     with a value of $1,000 or more 

(  debts not listed on bankruptcy papers

Exempt Property

Exempt property is property you are allowed to keep after bankruptcy.  State and federal laws govern what the debtor can keep.  In some states you can choose whether you want to file under federal or state exemption.  State exemptions vary widely.  The following are examples of exemptions allowed under federal law:

(  home equity up to $15,000 


(  disability and unemployment benefits 


(  life insurance policy, loan value up to $8,000
 

(  alimony, child support 


(  qualified retirement benefits - ERISA 


(  personal property such as clothing, household goods to $400 per item, $800 
     total
 

(  public benefits such as social security and public assistance 


(  tools of the person's trade such as books and computers, to $1,500

Non-exempt Property

The following are examples of property that may be used to pay debts when you file bankruptcy:

(  cash and bank account balances
 

(  stocks, bonds, investments


(  equity in a house, above $15,000
 

(  luxury items such as fur coats, jewelry, coins, stamps 


(  family heirlooms 


(  second house or motor vehicle
 

(  musical instruments, unless the person is a professional musician
 

(  private pension plans

Types of Bankruptcy

The two types of personal bankruptcy most often used by individuals are straight bankruptcy and the wage earner plan. 

Straight Bankruptcy, Chapter 7 in the Bankruptcy Act.  Straight bankruptcy is used by individuals with no steady income and few assets. Most personal bankruptcies are filed under Chapter 7.  It eliminates most debts but also requires immediate liquidation of most assets.  Cosigners to the debtor's accounts can be required to pay off the contract by the creditor.  In most cases bankrupt people can keep a small equity in their homes, an inexpensive car, and limited personal property.  People who declare bankruptcy cannot file for bankruptcy again for at least six years.

Wage Earner or Regular Income Plan, Chapter 13 in the Bankruptcy Act.  The wage earner plan is used by people with regular incomes and less than $250,000 in unsecured debt and less than $750,000 in secured debt.   Examples of unsecured debts include credit and charge card purchases, medical and dental bills, rent, and loans from friends. Examples of secured debts are home mortgage loans and vehicle loans. 

The Chapter 13 process recognizes rather than liquidates the debtors assets. When a debtor files under the wage earner plan, a debt repayment plan is designed to pay off as much of the debt as possible, usually within 3 to 5 years, under the close supervision of a bankruptcy trustee.

The bankruptcy trustee requires that the person maintain a strict budget and the debtor cannot obtain new credit without the trustee's approval.  As in Chapter 7, cosigners to the debtor's accounts can be required to pay off the contract by the creditor.  A Chapter 13 bankruptcy can be removed from an individual's credit record in seven years.  There are no time limits on how often a person can file for Chapter 13 protection.

Bankruptcy Procedure

After deciding which type of bankruptcy to use, forms are available from the local bankruptcy court, found under federal government in the telephone book.  Use the Bankruptcy Worksheet to gather information you will need to complete the forms.  The filing cost is usually around $160 payable at the time of filing.

Generally, the entire bankruptcy procedure will take four to six months from initial filing to approval of the plan by the court.  When a petition for bankruptcy is filed, the court appoints a trustee to oversee the bankruptcy proceedings.  After the bankruptcy filing, the court issues an automatic stay, which is a court order that temporarily prevents all creditors from obtaining funds from the debtor before the plan is approved by the court. Creditors cannot start collection efforts such as wage garnishment or repossession of goods.  Generally, the debtor cannot sell assets.  The trustee will sell non-exempt property and distribute the proceeds to the creditors.

Bankruptcy Lawyers

Generally, if you are considering filing for bankruptcy it is a good idea to hire a lawyer 

who is an expert in bankruptcy law.  Services of a bankruptcy lawyer usually range from

$400 to $1,000 or more. Lawyer fees and payment plan should be established prior to hiring the lawyer.  Some legal service programs will handle bankruptcy cases without lawyer fees. Bankruptcy lawyers can help you in the following ways:

Consultation. A bankruptcy lawyer can analyze your financial situation and give you realistic advice and alternatives. 

   

Negotiation. A bankruptcy lawyer will represent you and work with your creditors to devise a plan that best suits your financial circumstances. 

People considering bankruptcy may locate a bankruptcy attorney through county legal services, legal clinics sponsored by law schools, recommendations from family and friends, and through referral panels provided by the county bar association.

DISCUSSION TOPICS

1.  Describe what it means to "go bankrupt". 

2.  What are the differences between Chapter 7 and Chapter 13 bankruptcies? 

3.  How does bankruptcy affect your credit rating? 

4.  What is a bankruptcy discharge? List five dischargeable and five nondischargeable 
     debts. 

5.  Define exempt property. List five types of exempt and five types of nonexempt 
    property in bankruptcy.

ACTIVITY
Using the Bankruptcy Worksheet at end of document, compile all the information that would be needed to complete the required bankruptcy forms.  These forms are due when a person files a petition for bankruptcy and contain a financial statement, including income, debts, assets, and liabilities.

Give students a copy of our Brochures on Bankruptcy.

PowerPoint presentation for this Mini-lesson at: http://www.in.gov/dfi/education/MiniLessons/BANKRUPTCY%20mini.ppt. 

Sources Of Additional Information 

Articles

A Case for Debtor's Prison:  with one household in 100 going belly up these days, people seem more comfortable with the idea of bankruptcy.  And that in itself is the problem by John Rothchild, Fortune, p. 207, (March 3, 1997).

Bankrupt Theory:  No matter what economists say, the consumer debt bomb is ticking, ticking ...by Gene Epstein, Barronís, pp. 17-19, (February 3, 1997).

How A Cash-Short Family Can Lower Their Debt by Andrea Rock, Money Magazine, pp. 138-139, (April 1997).

Junk Credit Cards (bankruptcy law needs reform) by Peter Huber, Forbes, p. 172, (March 24, 1997).

Rising Out Of Bankruptcy by Amanda Walmac, Money Magazine, pp. 124-134, (October 1996).

10 Things You Should Know Before Filing Bankruptcy by Kelly Beamon, Black Enterprise, pp. 91-94, (March 1997).

Books

The Bankruptcy Kit by John Ventura, Dearborn Financial Publishing. Telephone: 1-800-621-9621. $19.95.

Money Troubles: Legal Strategies To Cope With Your Debts by Nolo Publishing. Telephone: 1-800-992-6656. 1996. $19.95.

Surviving Debt: A Guide for Consumers by Jonathan Sheldon and Gary Klein, The National Consumer Law Center, 18 Tremont Street, Boston MA 02108. 617-523-8089. 1996. $15.00.

The Ultimate Credit Handbook by Gerri Detweiler, Penguin Books, 1997. $12.95.

Pamphlets

Available free or $5.00 for 50 copies

Consumer Credit Counseling, Inc.

Education Department

38505 Country Club Drive

Suite 210

Farmington Hills, MI 48331

Telephone: (248) 553-5400, Ext. 19

Bankruptcy; Is It The Best Solution

Available free from:

Credit Union National Association, Inc.

P.O. Box 431

Madison, WI 53701

How Consumer Credit Counseling Services Can Assist You

Available free from:

National Foundation for Consumer Credit

8611 Second Avenue, #100

Silver Spring, MD 20910

Telephone: 1-800-388-2227

http://www.nfcc.org 

The Hidden Costs of Bankruptcy (1990)

Available free from:

Public Reference, Room 130

Federal Trade Commission

Washington, DC 20580-0001

http://www.ftc.gov 

Knee-Deep In Debt

Fair Debt Collection

Getting Back in the Black

Video

Going Broke in America: Bankruptcy and Your Alternatives, stories about financially strapped consumers coping with severe debt problems.  Presents bankruptcy options, consequences and alternatives. 26 minutes. (1992). $49.95 or free loan. AFSA Consumer Credit Education Foundation Central Orders Desk, 919 18th Street, NW, Washington, DC 20006.  Telephone: (202) 296-5544.

Internet

Knee-Deep In Debt at:  www.ftc.gov/bcp/conline/pubs/credit/kneedeep.htm 

Nolo Press -Bankruptcy at:  http://www.nolo.com/resource.cfm/catID/462A9501-9B21-4E09-A08C5A7B8AF51A79/213/161/ 

On-line Bankruptcy Course at:  http://www.u.arizona.edu/ic/law/bankruptcy.html 
Note: The links in this Mini-lesson that go to web sites outside of this agency's control are provided as a convenience only. The Department takes no responsibility for their content.
BANKRUPTCY WORKSHEET

The following information will be needed to complete bankruptcy forms that are available from the local bankruptcy court.

	PRIVATE
Income 
	

	Gross Pay 
	$ ___________________ 

	Less deductions 
	$ ___________________ 

	Take home pay 
	$ ___________________ 

	Other Income 
	$ ___________________ 

	Interest 
	$ ___________________ 

	Dividends 
	$ ___________________ 

	Pension/Retirement 
	$ ___________________ 

	Social Security 
	$ ___________________ 

	Alimony 
	$ ___________________ 

	Child Support 
	$ ___________________ 

	TOTAL INCOME 
	$ ___________________ 


	PRIVATE
Monthly Expenses 
	$ ___________________ 

	Mortgage/Rent 
	$ ___________________ 

	Maintenance fees 
	$ ___________________ 

	Real Estate Taxes 
	$ ___________________ 

	Other Taxes 
	$ ___________________ 

	Insurance 
	$ ___________________ 

	Homeowner's or Renter's 
	$ ___________________ 

	Life 
	$ ___________________ 

	Health 
	$ ___________________ 

	Auto 
	$ ___________________ 

	Other 
	$ ___________________ 

	Installment Payments 
	$ ___________________ 

	Auto 
	$ ___________________ 

	Other 
	$ ___________________ 

	Credit Cards (Minimum Payments) 
	$ ___________________ 

	Utilities 
	$ ___________________ 

	Electricity 
	$ ___________________ 

	Gas 
	$ ___________________ 

	Water 
	$ ___________________ 

	Telephone 
	$ ___________________ 

	Cable 
	$ ___________________ 

	Food 
	$ ___________________ 

	Clothing 
	$ ___________________ 

	Medical and Dental 
	$ ___________________ 

	Transportation 
	$ ___________________ 

	Recreation/Education/Entertainment 
	$ ___________________ 

	Alimony/Maintenance/Child Support 
	$ ___________________ 

	Other Expenses 
	$ ___________________ 

	TOTAL EXPENSES 
	$ ___________________ 


	PRIVATE
Assets (Current Market Value) 
	

	Checking/savings/deposits of money with banking
institutions, savings & loan/brokerage houses, credit
unions 
	

$ ___________________ 

	Security deposits (utilities, landlords) 
	$ ___________________ 

	Household goods/furnishings 
	$ ___________________ 

	computer/audio/video 
	$ ___________________ 

	Books/pictures/art/collectibles 
	$ ___________________ 

	Furs and jewelry 
	$ ___________________ 

	Sports equipment/hobbies 
	$ ___________________ 

	Insurance policies 
	$ ___________________ 

	Annuities 
	$ ___________________ 

	Pension or profit sharing plans 
	$ ___________________ 

	Investments (stocks & bonds) 
	$ ___________________ 

	Interests in partnerships/joint ventures 
	$ ___________________ 

	Alimony/maintenance/support/property settlements 
	$ ___________________ 

	Equitable and future interests/life estates 
	$ ___________________ 

	Contingent & non-contingent interests in estate of
decedent/death benefit plan 
	$ ___________________ 

	Patents/copyrights 
	$ ___________________ 

	Licenses/franchises 
	$ ___________________ 

	Cars/trucks/trailers/accessories 
	$ ___________________ 

	Boats/motors/accessories 
	$ ___________________ 

	Aircraft/accessories 
	$ ___________________ 

	Office equipment/furnishings/supplies 
	$ ___________________ 

	Machinery/fixtures/equipment/supplies used in business 
	$ ___________________ 

	Animals and Crops 
	$ ___________________ 

	Farming equipment/supplies 
	$ ___________________ 

	Other personal property 
	$ ___________________ 

	TOTAL VALUE OF ASSETS 
	$ ___________________ 


	PRIVATE
Liabilities 
	

	Creditor Name 
	Amount of Claim 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	______________________________
	$ ___________________ 

	TOTAL LIABILITIES 
	$ ___________________ 


WHAT IS BANKRUPTCY?

The bankruptcy laws are designed to deal with financial failure. The dual goals of bankruptcy for the individual debtor are to offer a financial fresh start for those honest yet unfortunate debtors who have experienced financial loss as a result of events outside their control and to assemble and liquidate the debtor's assets for distribution to creditors. 

Providing a fresh start preserves the incentive for individual debtors to be economically productive by relieving them from the burden of debts they cannot pay.

HOW WILL DECLARING BANKRUPTCY AFFECT MY FUTURE CREDIT?

When a person declares bankruptcy, that fact remains on their credit record for up to 10 years. Because of this, obtaining loans for a home, car, a child's education, or a business venture may be very difficult. Not only will that person's ability to get a large loan be hindered, but your day-to-day living standards may also be affected by not being able to use credit for the purchase of necessity items like a washer and dryer or refrigerator.

WHEN IS BANKRUPTCY NECESSARY?

Because of its legal and financial consequences, consider bankruptcy only in extreme situations, after all other attempts to work things out have failed. Bankruptcy is not meant to be an easy way out for people who could manage their debts by other means. Instead, it is a solution for people in financial distress who really need a fresh start. In considering whether to take this step, first seek competent financial counseling and then legal advice.

There are two kinds of personal bankruptcy: 

Chapter 13 and Chapter 7.  

Each must be filed in federal court. The current filing fee is $160. Attorney fees are additional and can vary widely. The consequences of bankruptcy are significant and require careful consideration.

Chapter 13, also known as a reorganization, allows you to keep property, such as a mortgaged house or car, that you otherwise might lose. Reorganization may allow you to pay off a default during a period of three to five years, rather than surrender any property. 

Chapter 7, known as a straight bankruptcy, involves liquidating all assets that are not exempt in Indiana. Exempt property may include work-related tools and basic household furnishings. Some property may be sold by a court-appointed official or turned over to creditors. You can file for Chapter 7 only once every six years. Both types of bankruptcy may get rid of unsecured debts and stop foreclosures, repossessions, garnishments, utility shut-offs, and debt collection activities. 

Both also provide exemptions that allow you to keep certain assets, although exemption amounts vary among states. Personal bankruptcy usually does not erase child support, alimony, fines, taxes, and some student loan obligations. Also, unless you have an acceptable plan to catch up on your debt under Chapter 13, bankruptcy usually does not allow you to keep property when your creditor has an unpaid mortgage or lien on it.

WHY ARE MORE PEOPLE DECLARING BANKRUPTCY NOW THAN YEARS AGO? 

A steady increase in bankruptcies began in 1980, largely as a result of the Bankruptcy Reform Act of 1978. This was the first major revision to bankruptcy laws since 1938. It was introduced to ensure that the debtor had enough property to begin again, making it easier for him or her to resume a normal role in society. While the law was enacted to help people truly in financial distress, there are, unfortunately, people who see bankruptcy as a way to reduce or eliminate their debt burdens. 

Subsequent legislation, the 1984 Amendments and the 1994 Bankruptcy Reform Law, have made it more difficult for those abusers to dismiss their debts. Still there are many people who believe that filing bankruptcy will have no adverse affect on their future, when nothing could be further from the truth.

HOW ARE CREDIT-RESPONSIBLE PERSONS AFFECTED BY BANKRUPTCIES?

Financial services lenders are in the business to make money. When they lose money from people who default on their loans, the lenders have no choice but to try to cover their increased costs. Unfortunately, this often means: increasing credit charges; cutting back on granting credit to people with less than perfect credit histories; tightening credit requirements; and requiring collateral on larger loans.

(    (    (    (    (    (    (    (    (    (    (    (    (    (    

The Indiana Department of Financial Institutions, Division of Consumer Credit has many other credit related brochures available, such as:

Answers to Credit Problems

Applying for Credit

At Home Shopping Rights

Buried in Debt

Car Financing Scams

Charge Card Fraud

Choosing A Credit Card

Co-Signing

Credit and Divorce

Credit and Older Consumers

Deep in Debt?

Equal Credit Opportunity

Fair Credit Reporting

Fair Debt Collection

Gold Cards

Hang up on Fraud

High Rate Mortgages

Home Equity Credit Lines

How to Avoid Bankruptcy

Indiana Uniform Consumer Credit Code 

Look Before you Lease

Mortgage Loans

Repossession

Reverse Mortgage Loans

Rule of 78s – What is it?

Scoring for Credit

Shopping for Credit

Using Credit Cards

Variable Rate Credit

What is a Budget?

What is the DFI?

Call our toll-free number or write to the address on the cover for a copy of any of the brochures listed or for further consumer credit information.  
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Bankruptcy Facts
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Are you buried in debt?

Think twice before you consider bankruptcy.  Here are some facts on bankruptcy to help you decide.
DEPARTMENT OF FINANCIAL INSTITUTIONS

Consumer Credit Division

30 South Meridian Street, Suite 300

Indianapolis, Indiana 46204
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317-232-3955 or 1-800-382-4880

Debt got you down? You’re not alone. Consumer debt is at an all-time high. What’s more, record numbers of consumers are filing for bankruptcy. Whether your debt dilemma is the result of an illness, unemploy-ment, or simply overspending, it can seem over-whelming. In your effort to get solvent, be on the alert for advertisements that offer seemingly quick fixes. 

While the ads pitch the promise of debt relief, they rarely say relief may be spelled b-a-n-k-r-u-p-t-c-y. And although bankruptcy is one option to deal with financial problems, it’s generally considered the option of last resort. The reason: its long-term negative impact on your creditworthiness. A bankruptcy stays on your credit report for 10 years, and can hinder your ability to get credit, a job, insurance, or even a place to live.

Consumers should read between the lines when faced with ads in newspapers, magazines or even telephone directories that say: 

"Consolidate your bills into one monthly payment without borrowing." 

"STOP credit harassment, foreclosures, repossessions, tax levies and garnishments," "Keep Your Property." 

"Wipe out your debts! Consolidate your bills! How? By using the protection and assistance provided by federal law. For once, let the law work for you!"

You’ll find out later that such phrases often involve bankruptcy proceedings, which can hurt your credit and cost you attorneys’ fees. 
How can I Tell if I'm Headed for Credit Problems?

Certain signals should alert you to act now and avoid serious problems later. If you recognize a few "red flags," like not being able to make all of your payments or not having enough money left over for groceries, it's time to determine where your money is going and establish a budget (See our Brochure What is a Budget?) When you begin to start to have these problems is the time to notify your creditors of your situation or to seek help.

Additional warning signs to watch for are:

(  Not knowing for sure how much you owe. If you 
      can't figure out where your money goes every month, 
      start keeping a record of everything you spend and 
      where you spend it. 

 

(  Making minimum payments on your credit card or 
      other revolving loans. If month after month you can 
      only afford to make the "minimum payment due" on 
      your bills, you may be headed for trouble. Not only 
      will it take a long time to pay off your debt, but 
      you're paying a finance charge on your unpaid 
      balance for a longer period of time. 

 

( Borrowing money for other financial obligations. 
      Juggling your bill-paying each month or depleting 
      your savings to pay your bills doesn't fix the 
      problem. It buys you time, but it doesn't control your 
      problem of overspending. Sit down and analyze 
      where your money is going, figure out what you can 
      do without or where you can cut back and then stick 
      to your plan. 

 

(  Working overtime to keep up with your spending. 
     Once in a while it may be necessary to work overtime 
     or get a second job to meet personal financial 
     obligations. However, depending on this additional 
     amount every month to offset increased spending can 
     be a trap. Stop, take stock and find a way to live 
     within your means. 

 

(  Being consistently late with bill payments. If you 
     find yourself falling behind in your bill payments or 
     routinely making late payments to your creditors, it's 
     time to reexamine your finances and establish new 
     priorities.

 

( Being denied credit. Creditors deny credit to people 
     whom they believe are already over-extended or who 
     have had problems paying their bills in the past. If 
     you are denied credit because of negative information 
     contained in your credit bureau report, you have the 
     right to see a copy of the report. The information in 
     the report will show you where you have problems, 
     so you can take steps to correct them.

What if I Have Problems Paying Bills?

Creditors understand that circumstances such as unemployment or illness can make it very difficult to meet bill payments. If this happens to you, talk frankly with your creditors. Explain the situation and work out a repayment schedule together. Smaller payments over a longer period of time can often get you over a financial hump.

If your situation requires additional assistance, you may, for example contact your local nonprofit NFCC-affiliated budget or credit counseling agency, often called a Consumer Credit Counseling Service. These agencies educate and counsel individuals and families on credit issues. 

They teach consumers to budget and use credit wisely. When necessary, the agencies work directly with consumers and their creditors to help resolve problems by negotiating a repayment schedule that is affordable for the consumer and acceptable for the creditor. To locate the office nearest you, call 1-800-388-2227.

If you are a home-owner, carefully consider a second mortgage or home equity line of credit. While these loans may allow you to consolidate your debt, they also require your home as collateral. 

(  (   (   (   (   (   (   (   

The Indiana Department of Financial Institutions, Division of Consumer Credit has many other credit related brochures available, such as:

Answers to Credit Problems

Applying for Credit

At Home Shopping Rights

Bankruptcy Facts

Buried in Debt

Car Financing Scams

Charge Card Fraud

Choosing A Credit Card

Co-Signing

Credit and Divorce

Credit and Older Consumers

Deep in Debt?

Equal Credit Opportunity

Fair Credit Reporting

Fair Debt Collection

Gold Cards

Hang up on Fraud

High Rate Mortgages

Home Equity Credit Lines

Indiana Uniform Consumer Credit Code 

Look Before you Lease

Mortgage Loans

Repossession

Reverse Mortgage Loans

Rule of 78s – What is it?

Scoring for Credit

Shopping for Credit

Using Credit Cards

Variable Rate Credit

What is a Budget?

What is the DFI?

Call our toll-free number or write to the address on the cover for a copy of any of the brochures listed or for further consumer credit information.  
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HOW TO 

AVOID BANKRUPTCY

DEPARTMENT OF FINANCIAL INSTITUTIONS

Consumer Credit Division

30 South Meridian Street, Suite 300

Indianapolis, Indiana 46204

317-232-3955

1-800-382-4880
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Chapter 13 is also known as a reorganization. It allows you to keep property, such as a mortgaged house or car, that you otherwise might lose. Reorganization may allow you to pay off a default during a period of three to five years, rather than surrender any property. 

Here are some important features of Chapter 13 bankruptcy: 

Chapter 13 bankruptcy is very powerful. You can use it to stop a house foreclosure, make up the missed mortgage payments and keep the house. You can also pay off back taxes through your Chapter 13 plan and stop interest from accruing on your tax debt.

   

Filing your papers with the bankruptcy court stops creditors in their tracks. When you file for Chapter 13 bankruptcy (or any other kind of bankruptcy), something called the automatic stay goes into effect. It immediately stops your creditors from trying to collect what you owe them. At least temporarily, creditors cannot legally garnish your wages; empty your bank account; go after your car, house, or other property; or cut off your utility service or welfare benefits.

   

Some people use Chapter 13 bankruptcy to buy time. For example, if you are behind on mortgage payments and about to be foreclosed on, you can file Chapter 13 bankruptcy papers to stop collection efforts, and then attempt to sell the house before the foreclosure.

   

Chapter 13 bankruptcy requires discipline. For the entire length of your case (three to five years), you will have to live under a strict budget; the bankruptcy court will not allow you to spend money on anything it deems nonessential.

   

The majority of debtors never complete their Chapter 13 repayment plans. Although most people file for Chapter 13 bankruptcy assuming they'll complete their plan, only about 35% of all Chapter 13 debtors do. Many drop out very early in the process, without ever submitting a feasible repayment plan to the court. If you can come up with a realistic budget and stick to it, however, you should have no trouble completing your Chapter 13 plan.

   

Payments may be deducted from your wages during your case. If you have a regular job with regular income, the bankruptcy court will probably order that the monthly payments under your Chapter 13 plan be automatically deducted from your wages and sent to the bankruptcy court.

   

Chapter 13 bankruptcy can stay in your credit file for up to ten years from the day you file your papers, although rarely are Chapter 13 bankruptcies reported for more than seven years. After your case is over, however, you can take steps to improve your credit. In fact, some Chapter 13 bankruptcy courts have established programs to help you do just that. In such a program, if you have paid off around 75% or more of your debts, you may attend money management seminars and apply for credit from certain local creditors.

Learn whether Chapter 13 is an option for you. 

Chapter 13 bankruptcy has several important restrictions. Your first step is to see whether or not you are legally allowed to use the Chapter 13 process. 

Businesses Can't File for Chapter 13 Bankruptcy

A business, even a sole proprietorship, cannot file for Chapter 13 bankruptcy in the name of that business. Businesses are steered toward Chapter 11 bankruptcy when they need help reorganizing their debts. 

If you own a business as a sole proprietor, however, you can file for Chapter 13 bankruptcy as an individual and include the business-related debts for which you are personally liable. 

There is one exception: Stockbrokers and commodity brokers cannot file a Chapter 13 bankruptcy case, even if just to include personal (nonbusiness) debts. (11 U.S.C. § 109(e).)

You Must Have Stable and Regular Income

You must have stable and regular income to be eligible for Chapter 13 bankruptcy. That doesn't mean you must earn the same amount every month. But the income must be steady -- that is, likely to continue and it must be periodic -- weekly, monthly, quarterly, semi-annual, seasonal or even annual. You can use the following income to fund a Chapter 13 plan: 

regular wages or salary 

income from self-employment 

wages from seasonal work 

commissions from sales or other work 

pension payments 

Social Security benefits 

disability or workers' compensation benefits 

unemployment benefits, strike benefits and the like 

public benefits (welfare payments) 

child support or alimony you receive 

royalties and rents, and 

proceeds from selling property, especially if selling property is your primary business. 

You Must Have Disposable Income

For you to qualify for Chapter 13 bankruptcy, your income must be high enough so that after you pay for your basic human needs, you are likely to have money left over to make periodic (usually monthly) payments to the bankruptcy court for three to five years. The total amount you must pay will depend on how much you owe, the type of debts you have -- certain debts have to be paid in full; others don't -- and your court's attitude. A few courts allow you to repay nothing on debts, that legally, don't have to be repaid in full, as long as you repay 100% of the others. Some courts push you to repay as close to 100% of your debts as possible. Most courts fall somewhere in between. 

To determine if your disposable income is high enough to fund a Chapter 13 plan, you must create a reasonable monthly budget. If you are not proposing to repay 100% of your debts and the court, the trustee or a creditor thinks your budget is too generous -- that is, it includes expenses other than necessities -- your budget will be challenged.

Your Debts Must Not Be Too High

You do not qualify for Chapter 13 bankruptcy if your secured debts exceed $807,750. A debt is secured if you stand to lose specific property if you don't make your payments to the creditor. Home loans and car loans are the most common examples of secured debts. But a debt might also be secured if a creditor -- such as the IRS -- has filed a lien (notice of claim) against your property. 

In addition, for you to be eligible for Chapter 13 bankruptcy, your unsecured debts cannot exceed $269,250. An unsecured debt is any debt for which you haven't pledged collateral. The debt is not related to any particular property you possess, and failure to repay the debt will not entitle the creditor to repossess property. Most debts are unsecured, including bank credit card debts, medical and legal bills, student loans, back utility bills and department store charges.

How Much do you Pay in Chapter 13?

The total amount you will have to repay your creditors over the length of a Chapter 13 case depends on a number of factors, including the type of debts you owe and the philosophy of the bankruptcy judges in your area. You can get a rough idea by following these steps. 

1. Add up the total value of your "nonexempt" property. Each state has laws that determine which items of property are exempt in bankruptcy, and in what amounts. For instance, many states exempt health aids, "personal effects" (things such as electric shavers, hair dryers and toothbrushes), ordinary household furniture and clothing without regard to their value.

Other kinds of property are exempt up to a limit. For example, in many states, furniture or a car is exempt to several thousands of dollars. This exemption limit means that any equity in the property above the limit isn't exempt. (Equity is the market value minus how much you still owe.)  

Generally, the following items are exempt:

motor vehicles, to about $2,000 

reasonably necessary clothing (no fur coats) 

reasonably necessary household goods and furnishings 

household appliances 

jewelry, to a few hundred dollars 

personal effects 

life insurance (cash or loan value or proceeds), to about $4,000 

part of the equity in a residence (the amount varies from state to state) 

pensions 

public benefits 

tools of a trade or profession, to a certain value, and 

unpaid but earned wages. 

In a Chapter 13 case, your unsecured creditors must receive at least the value of your nonexempt property, so you will have to pay your unsecured creditors at least this amount. But this amount is the minimum, by law, that you must pay. The court will require you to pay more if: 

Any of your unsecured debts are "priority debts" -- such as back taxes or child support -- which must be repaid in full. 

   

If you have little nonexempt property and propose paying back only a small portion or your unsecured debts, those creditors might object to your plan. In some parts of the country, bankruptcy courts may approve Chapter 13 plans in which unsecured creditors receive nothing. In other areas, courts rarely approve Chapter 13 plans unless unsecured creditors receive 100% of what they are owed. Most courts fall somewhere in between. 

2. Add the amount of missed payments you owe to any secured creditors, such as mortgage or car lenders, whose property you want to keep. Include interest at the rate specified in your contract with the creditor.

3. Some courts require that you add an amount equal to at least three year's worth of interest on the amount in Step 1. There are several ways to figure out the rate you might have to pay; for now use 10%. This money may be required to compensate creditors for the fact that they're getting their money over a period of years instead of all at once.

4. Add 10% of your subtotal to cover the fee charged by the bankruptcy trustee, the person appointed by the court to oversee a bankruptcy case.

5. Total all the figures you've listed. This is approximately the amount you'd have to pay in a Chapter 13 case.

See our Brochure on Bankruptcy Facts and Chapter 7.

The Indiana Department of Financial Institutions, Division of Consumer Credit has many other credit related brochures available, such as:
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At Home Shopping Rights
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Fair Credit Reporting
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Gold Cards
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High Rate Mortgages
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How to Avoid Bankruptcy
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Look Before you Lease
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Repossession
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Call our toll-free number or write to the address on the cover for a copy of any of the brochures listed or for further consumer credit information.  

CHAPTER 13 BANKRUPTCY


DEPARTMENT OF FINANCIAL INSTITUTIONS

Consumer Credit Division

30 South Meridian Street, Suite 300

Indianapolis, Indiana 46204

317-232-3955

1-800-382-4880


Chapter 7 is known as a straight bankruptcy, involves liquidating all assets that are not exempt.  Exempt property may include work-related tools and basic household furnishings. Some property may be sold by a court-appointed official or turned over to creditors. 

Chapter 7 bankruptcy refers to the chapter of the federal statutes (the Bankruptcy Code) that contains the bankruptcy law. Chapter 7 bankruptcy is sometimes called "straight" bankruptcy. This bankruptcy cancels most of your debts; in exchange, you might have to surrender some of your property. 

The whole Chapter 7 bankruptcy process takes about four to six months, costs $200 in filing and administrative fees, and commonly requires only one trip to the courthouse.

To file for bankruptcy, you fill out a two-page petition and several other forms. Then you file the petition and forms with the bankruptcy court in your area. Basically, the forms ask you to describe:

your property 

  

(  your current income and its sources 

(  your current monthly living expenses 

(  your debts 

(  property you claim the law allows you to keep through 
     the bankruptcy process (exempt property -- most 
     states let you keep clothing, household furnishings, 
     Social Security payments you haven't spent and other 
     basic items) 

(  property you owned and money you spent during the 
     previous two years, and 

(  property you sold or gave away during the previous 
      two years. 

Filing for bankruptcy puts into effect something called the "automatic stay." The automatic stay immediately stops your creditors from trying to collect what you owe them. So, at least temporarily, creditors cannot legally garnish your wages; empty your bank account; go after your car, house, or other property; or cut off your utility service or welfare benefits.

Until your bankruptcy case ends, your financial problems are in the hands of the bankruptcy court. It assumes legal control of the property you own (except your exempt property, which is yours to keep) and the debts you owe as of the date you file. Nothing can be sold or paid without the court's consent. You have control,  with a few exceptions, of property and income you acquire after you file for bankruptcy.

The court exercises its control through a court-appointed person called a "bankruptcy trustee." The trustee is mostly interested in what you own and what property you claim as exempt. This is because the trustee's primary duty is to see that your creditors are paid as much as possible on what you owe them. And the more assets the trustee recovers for creditors, the more the trustee is paid.

The trustee goes through the papers you file and asks you questions at a short hearing, called the "creditors' meeting," which you must attend. This meeting is not likely to last more than five minutes. Creditors may attend, too, but rarely do.

After this meeting, the trustee collects the property that can be taken from you (your nonexempt property) to be sold to pay your creditors. You can surrender the property to the trustee, pay the trustee its fair market value or, if the trustee agrees, swap some exempt property of equal value for the nonexempt property. If the property isn't worth very much or would be cumbersome for the trustee to sell, the trustee can "abandon" the property-which means that you get to keep it. Very few people actually lose property in bankruptcy.

If you've pledged property as collateral for a loan, the loan is called a secured debt. The most common examples of collateral are houses and motor vehicles. In most cases, you'll either have to surrender the collateral to the creditor or make arrangements to pay for it during or after bankruptcy. If a creditor has recorded a lien against your property, that debt is also secured. You may be able to wipe out the lien in bankruptcy.

If, after you file for bankruptcy, you change your mind, you can ask the court to dismiss your case. As a general rule, a court will dismiss a Chapter 7 bankruptcy case as long as the dismissal won't harm the creditors. Usually, you can file again if you want to, although you may have to wait 180 days.

At the end of the bankruptcy process, most of your debts are wiped out (discharged) by the court. You no longer legally owe your creditors. You can't file for Chapter 7 bankruptcy again for another six years from the date of your filing.

You can file for Chapter 7 only once every six years. Both types of bankruptcy may get rid of unsecured debts and stop foreclosures, repossessions, garnishments, utility shut-offs, and debt collection activities. 

Both also provide exemptions that allow you to keep certain assets, although exemption amounts vary among states. Personal bankruptcy usually does not erase child support, alimony, fines, taxes, and some student loan obligations. Also, unless you have an acceptable plan to catch up on your debt under Chapter 13, bankruptcy usually does not allow you to keep property when your creditor has an unpaid mortgage or lien on it. 

When Chapter 7  May Not Help You

Filing for Chapter 7 bankruptcy is one way to solve debt problems -- but, it's not the only way. In several common situations, bankruptcy is either unwise or legally impossible. 

1. You Previously Received a Bankruptcy Discharge. You cannot file for Chapter 7 bankruptcy if you obtained a discharge of your debts under Chapter 7 or Chapter 13 in a case begun within the past six years. If, however, you obtained a Chapter 13 discharge in good faith after paying at least 70% of your unsecured debts, the six-year bar does not apply. The six-year period runs from the date you filed for the earlier bankruptcy, not the date you received your discharge. 

Chapter 13 bankruptcy has no such restriction; you can file for it at any time. So if you are barred from filing Chapter 7, and you want to file for bankruptcy quickly (for instance, to stop creditors' collection efforts), Chapter 13 may be an option.

Also, you cannot file for Chapter 7 bankruptcy if a previous Chapter 7 or Chapter 13 case was dismissed within the past 180 days because:

(  you violated a court order, or 

(  you requested the dismissal after a creditor asked for 
     relief from the automatic stay. 

2. A Friend or Relative Cosigned a Loan.  A friend, relative, or anyone else who cosigns a loan or otherwise takes on a joint obligation with you can be held wholly responsible for the debt if you can't pay it. If you file for Chapter 7 bankruptcy, you will no longer be liable for the debt, but the cosigner will be left on the hook. If you don't want to subject a cosigner to this liability, explore paying off the debt over time. 

3. You Could Pay Your Debts Over Three to Five Years.  A bankruptcy judge who decides that you have enough income to repay some or all of your debts in a Chapter 13 case can dismiss your Chapter 7 bankruptcy on the ground that to grant you a discharge would be a "substantial abuse" of the bankruptcy laws. 

If your monthly income exceeds your monthly expenses, giving you disposable income that can be used to pay your debts, you're at risk of having your case dismissed unless you agree to convert it to a Chapter 13 bankruptcy. (For more information, see Getting Thrown Out of Bankruptcy Court.) 

4. You Want to Prevent Seizure of Wages or Property.  You may not need to file for bankruptcy to keep creditors from seizing all your property and wages. 

Normally, a creditor's only legal means of collecting a debt is to sue you, win a court judgment and then try to collect the amount of the judgment out of your property and income. A lot of your property, however, including food, clothing, personal effects and furnishings, is probably protected by law (exempt) from being taken to pay the judgment. And, quite likely, your nonexempt property is not worth enough to tempt a creditor to go after it, as the costs of seizure and sale can be quite high.

Creditors usually first go after your wages and other income. Here too, however, laws protect you. Only 25% of your net wages can be taken to satisfy a court judgment (up to 50% for child support and alimony). And often, you can keep more than 75% of your wages if you can demonstrate that you need the extra amount to support yourself and your family. Income from a pension or other retirement benefit is usually treated like wages. Creditors cannot touch public benefits such as welfare, unemployment insurance, disability insurance, or Social Security.

5. You Just Want to Stop Harassment by Creditors.  If your only concern is that creditors are harassing you, bankruptcy is not necessarily the best way to stop the abuse. You can hang on to your bankruptcy option but still get creditors off your back by taking advantage of federal and state debt collection laws that protect you from abusive and harassing debt collector conduct. See Fair Debt Collection for more information. 

6. You Defrauded Your Creditors.  Bankruptcy is geared towards the honest debtor who got in too deep and needs the help of the bankruptcy court to get a fresh start. A bankruptcy court does not want to help someone who has played fast and loose with creditors or tries to do so with the bankruptcy court. 

Certain activities are red flags to the courts and trustees. If you have engaged in any of them during the past year, do not file for bankruptcy until you consult a bankruptcy lawyer. These no-nos are:

(  unloading assets to your friends or relatives to hide them from 
     creditors or from the bankruptcy court 

(  incurring debts for non-necessities when you were clearly broke 

(  concealing property or money from your spouse during a divorce 
    proceeding, and 

(  lying about your income or debts on a credit application. 

In addition, if you've recently run up large debts for a vacation, hobby, or entertainment, filing for bankruptcy probably won't help you. Most luxury debts incurred just before filing are not dischargeable if the creditor objects. And running up unnecessary debts shortly before filing casts a suspicion of fraud over your entire bankruptcy case. 

Last-minute debts presumed to be nondischargeable include:

(  debts of $1,075 or more to any one creditor for luxury goods or 

     services made within 60 days before filing, and 

(  debts for cash advances in excess of $1,075 obtained within 60 
     days of filing for bankruptcy. 

To discharge luxury debts, you will have to prove that extraordinary circumstances required you to make the charges and that you really weren't trying to put one over on your creditors. It's an uphill job. Judges often assume that people who incur last minute charges for luxuries were on a final buying binge before going under and had no intention of paying.

7. You Attempt to Defraud the Bankruptcy Court. Just as a bankruptcy court won't tolerate a debtor who plays fast and loose with his creditors, the court will toss (and possibly jail) someone who defrauds the bankruptcy court. If you lie, hide or cheat, it will probably come back to haunt you to a far greater degree than your current debt crisis does. 

Filing for bankruptcy is not considered a crime. But you must sign your bankruptcy papers under "penalty of perjury" swearing that everything in them is true. If you deliberately fail to disclose property, omit material information about your financial affairs or use a false Social Security number (to hide your identity as a prior filer), and the court discovers your action, your case will be dismissed and you may be prosecuted for fraud. 

See our Brochure on Bankruptcy Facts and Chapter 13.
The Indiana Department of Financial Institutions, Division of Consumer Credit has many other credit related brochures available, such as:
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Call our toll-free number or write to the address on the cover for a copy of any of the brochures listed or for further consumer credit information.  
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