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BRITT, opinion of the counselor:

This advisory opinion is in response to a formal complaint
alleging that Carmel Clay Schools violated the Open Door
Law.! Attorney Alexander P. Pinegar filed an answer on be-
halt of the school corporation. In accordance with Indiana
Code § 5-14-5-10, I issue the following opinion to the for-
mal complaint received by the Office of the Public Access
Counselor on February 8, 2023.

' Ind. Code § 5-14-1.5-1-8.



BACKGROUND

This case considers whether the Open Door Law (ODL) ap-
plies to meetings of a parent and guardian advisory team
created by a school corporation.

On January 10, 2023, the Equity & Inclusion Parent-Guard-
ian Advisory Team for Carmel Clay Schools (CCS) held its
quarterly virtual meeting.

Jonathan M. DeBoer (Complainant) made a series of public
records requests with CCS for public notices of these meet-
ings, meeting minutes, membership rosters, and the like.
CCS honored some of the requests and denied others.

The condition precedent to these records existing hinges
primarily on the applicability of the Open Door Law to these
meetings. DeBoer contends CCS does not open these meet-
ing to the general public as a matter of course. As a result,
DeBoer filed a formal complaint with this office on January
31, 2023.

Notably, this office has issued several opinions concerning
these types of groups since 2019. In sum, this office con-
cluded these groups of administrators, faculty, and parents
were subject to the Open Door Law as a governing body of
the public agency. More on that in the analysis.

For its part, CCS argues—as it has in previous cases—that
this office’s interpretation of the relevant statute is incor-
rect. Specifically, CCS contends the grammatical structure
of the statute supports its conclusion that the ODL does not
apply in this case.



ANALYSIS
1. The Open Door Law

The Open Door Law (ODL) requires public agencies to con-
duct and take official action openly, unless otherwise ex-
pressly provided by statute, so the people may be fully in-
tormed. Ind. Code § 5-14-1.5-1. As a result, the ODL re-
quires all meetings of the governing bodies of public agen-
cies to be open at all times to allow members of the public
to observe and record the proceedings. See Ind. Code § 5-
14-1.5-3(a).

Carmel Clay Schools (CCS) is a public agency for purposes
of the ODL; and thus, is subject to the law’s requirements.
Ind. Code § 5-14-1.5-2. Moreover, CCS is a governing body
tor purposes of the ODL. See Ind. Code § 5-14-1.5-2(b).

As a result, unless an exception applies, all meetings of the
Board must be open at all times to allow members of the
public to observe and record.

1.1 ODL definitions

Under the ODL, “meeting” means “a gathering of a majority
of the governing body of a public agency for the purpose of
taking official action upon public business.” Ind. Code § 5-
14-1.5-2(c).

“Official action” means to: (1) receive information; (2) delib-
erate; (3) make recommendations; (4) establish policy; (5)
make decisions; or (6) take final action. Ind. Code § 5-14-
1.5-2(d). “Public business” means “any function upon which
the public agency is empowered or authorized to take offi-
cial action.” Ind. Code § 5-14-1.5-2(e).



The ODL defines “final action” as “a vote by the governing
body on any motion, proposal, resolution, rule, regulation,
ordinance or order.” Ind. Code § 5-14-1.5-2(g). Addition-
ally, the ODL mandates a governing body to take all final
action at public meeting. See Ind. Code § 5-14-1.5-6.1(c).

2. Governing body

Here, the committee in question is neither a direct offshoot
of the school board nor are its members direct appointees
thereof. Rather, it is established by the superintendent. It
does not appear as if the school board itselt directly plays a
part in the creation of this or similar committees.?

As far as the Open Door Law is concerned, the statute under
scrutiny is one of the definitions of governing body. In rel-
evant part, governing body is defined as:

The board, commission, council, or other body of
a public agency which takes official action upon
public business.

Ind. Code § 5-14-1.5-2(b)(2). The parties do not disagree
that the committee takes official action—as defined by the
ODL—on public business by discussing and deliberating is-
sues germane to the operation of the school district, includ-
ing curricular issues.

CCS suggests, however, that the definite article “The” mod-
ifies the entire list, making all four subjects read as follows:

2 [t bears repeating that pursuant to Indiana State Bd. of Health v. Jour-
nal Gazette Co., 608 N.E.2d 989 (Ind. Ct.App.1993), “The Legislature
never indeed [the Open Door Law] to apply to gatherings of agency
employees conducting the ‘internal staff operations of public agencies.’.



The board, the commission, the council, or the other body. In
other words, a singular body.

The cardinal rule of statutory construction is to ascertain
the intent of the legislature by giving effect to the ordinary
and plain meaning of the language used. T./#. Thom Const.,
Inc. v. City of Jeffersonville 721 N.E.2d 319, 324
(Ind.Ct.App.1999).

When considering series of nouns in a statutory list, phras-
ing is important. When a series of items are presented in the
form of alist and the only conjunction used is an “or” be-
tween the last two items, all of the items should be read dis-
junctively. Bourbon Mini-Mart, Inc. v. Commaissioner, Indiana
Dept. of Environmental Management, 806 N.E.2d 14, 21 (Ind.
Ct. App. 2004).

Even the Drafting Manual for the Indiana General Assem-
bly provides:

“And” usually stands for the conjunctive, connec-
tive, or additive, and “or” for the disjunctive or
alternative. An ambiguity occurs where it is not
clear whether the inclusive “or” (A or B, or both)
or the exclusive “or” (A or B, but not both) is in-
tended. It is not always clear whether the several
“and” (A and B, jointly or severally) or the joint
“and” (A and B, jointly but not severally) is in-
tended.?

3 DRAFTING MANUAL FOR THE INDIANA GENERAL ASSEM-
BLY Prepared Under the Direction of the INDIANA CODE REVI-
SION COMMISSION By the OFFICE OF CODE REVISIONLEGIS-
LATIVE SERVICES AGENCY Approved by the INDIANA LEGIS-
LATIVE COUNCIL December 19, 2012.
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Therefore, to assign the modifier “the” before “other body”
would be legislating from this office when a direct article is
conspicuously absent.

Moreover, the word “other” implies multiple iterations of
governing bodies within a political subdivision rather than
a singular body. And we see this in counties, municipalities,
the state executive branch, and even the General Assembly.

At the very least, the statute could be considered ambigu-
ous. When courts are faced with an ambiguous statute, the
legislative intent behind a statute may be identified and ef-
fectuated by examining the act as a whole, the law existing
before its passage, changes made to the law since enactment
and the reasons for those changes.*

Consequently, this office is statutorily charged with liber-
ally construing the provisions of the Open Door Law in fa-
vor of its purpose, which is openness.?

It is curious that CCS suggests this office construe the stat-
ute so narrowly that it would greenlight secret committees
to take official action on public business. Toward that end,
the Open Door Law does indeed tell a different story.

Once again, this only applies to school-established, officially
formalized committees with set rosters addressing educa-
tional matters. Booster clubs, parent-teacher groups, inter-
nal staftf meetings, teachers’ union committees, ad hoc gath-
erings, and the like, are not at play here because they lack
the authority to take official action on public business.

* Tax Analysts v. Indiana Economic Development Corporation, 162 N.E.3d
1111 (Ind.Ct.App.2020).
% Ind. Code § 5-14-1.5-1.
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CONCLUSION

Based on the foregoing, it is the opinion of this office that
Carmel Clay Schools violated the Open Door Law by con-
tinuing to hold secret meetings of school-established com-
mittees.

/Z/A@

Luke H. Britt
Public Access Counselor

Issued: May 24, 2023



