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This advisory opinion is in response a formal complaint al-
leging that the Madison County Board of Commissioners vi-
olated the Open Door Law.! Attorney Jeffrey Graham filed
an answer on behalf of the Board. In accordance with Indi-
ana Code § 5-14-5-10, I issue the following opinion to the
tormal complaint received by the Office of the Public Access
Counselor on March 3, 2022.

' Ind. Code § 5-14-1.5-1-8.



BACKGROUND

This case involves a dispute about whether the Madison
County Board of Commissioners (Board) violated the Open
Door Law when an advisory committee held a meeting with-
out properly notitying the public.

According to Sean Smith (Complainant), the Board created
a committee to evaluate and make recommendations regard-
ing the disbursement of American Rescue Plan Act (ARPA)
tunds. He alleges that the committee and by extension the
Board of Commissioners violated the Open Door Law
(ODL) when they met for the review, evaluation, discussion,
and decision-making process regarding ARPA funds — all
without notice and being open to the public. Smith argues
that since the ARPA Committee meets the definition of a
governing body, it is required to provide notice of its meet-
ings. He submitted his complaint on March 3, 2022.

The Board argues the ARPA advisory committee is not a
governing body of the Madison County Board of Commis-
sioners as defined under the Open Door Law. The Board
adopted Resolution 2021-BC-R-15 on November 16, 2021,
which adopted guidelines that the Commissioners would use
for the possible distribution of Madison County’s ARPA
tunds. This resolution included guidelines drafted by the
Madison County Council of Governments (MCCOG), which
refers to a “Project Review Committee”. The Project Review
Committee would be responsible for reviewing MCCOG
staft reports which evaluate applications for ARPA funds.
This means that the subcommittee referenced by the Com-
plainant, while a part of the MCCOG selection process, is
directly appointed by MCCOG, not the Board of Commis-

sioners.



The Board concludes that the committee in question is best
described as an informal “ad hoc group” consisting of mostly
those involved with county government who were invited
to participate by the county’s engineer.

ANALYSIS
1. The Open Door Law

The Open Door Law (ODL) requires public agencies to con-
duct and take official action openly, unless otherwise ex-
pressly provided by statute, so the people may be fully in-
tormed. Ind. Code § 5-14-1.5-1. As a result, the ODL re-
quires all meetings of the governing bodies of public agen-
cies to be open at all times to allow members of the public to
observe and record the proceedings. See Ind. Code § 5-14-
1.5-3(a).

Madison County is a public agency for purposes of the ODL;
and thus, is subject to the law’s requirements. Ind. Code § 5-
14-1.5-2. Moreover, the governing bodies of Madison
County are a governing bodies under the ODL. See Ind.
Code § 5-14-1.5-2(b). As a result, unless an exception ap-
plies, all meetings of qualifying boards, commissions, coun-
cils, committees or other bodies must be open at all times to
allow members of the public to observe and record.

1.1 ODL definitions

Under the ODL, “meeting” means “a gathering of'a majority
of the governing body of a public agency for the purpose of
taking official action upon public business.” Ind. Code § 5-
14-1.5-2(c).



“Official action” means to: (1) receive information; (2) delib-
erate; (3) make recommendations; (4) establish policy; (5)
make decisions; or (6) take final action. Ind. Code § 5-14-1.5-
2(d). Notably, the ODL defines “final action” as “a vote by
the governing body on any motion, proposal, resolution,
rule, regulation, ordinance or order.” Ind. Code § 5-14-1.5-
2(g). The ODL also mandates a governing body to take all
final action at public meeting. See Ind. Code § 5-14-1.5-
6.1(c). Additionally, “public business” means “any function
upon which the public agency is empowered or authorized
to take official action.” Ind. Code § 5-14-1.5-2(e).

2. The Madison County Council of Governments

The Open Door Law, subject to limited exceptions, applies
to all meetings of the governing bodies of public agencies.
Ind. Code § 5-14-1.5-3(a). What constitutes a public agency
is governed by statute. Ind. Code § 5-14-1.5-2(a)(1)—(7). Ad-
ditionally, the ODL defines “governing body.” Ind. Code
§ 5-14-1.5-2(b).

Here, the parties disagree about whether the Open Door
Law applies to the Madison County Council of Govern-
ments (MCCOG) committee created by MCCOG in Novem-
ber. The County contends the committee is not subject to
the ODL because the committee is neither a public agency
nor a governing body of a public agency.

The biggest question here is the function of MCCOG and
its relationship to the local Madison County government
units. MCCOG represents several local municipalities, the
county itself, and smaller portions of adjacent counties.



MCCOG is one of 14 Metropolitan Planning Organizations
(MPO) throughout the State of Indiana. They are funded by
public monies and created through the Federal Aid Highway
Act of 19562 Some MPOs explicitly hold themselves out as
subject to the access laws but MCCOG does not specifically
do so. It is likely, however, that MCCOG would qualify as a
public agency under one of the seven definitions found at
Indiana code section 5-14-1.5-2(a), notably one of the fol-
lowing:

(2) Any county, township, school corporation,
city, town, political subdivision, or other en-
tity, by whatever name designated, exercising
in a limited geographical area the executive,
administrative, or legislative power of the
state or a delegated local governmental power.

(3) Any entity which is subject to either:

(A) budget review by either the depart-
ment of local government finance or
the governing body of a county, city,
town, township, or school corporation;
or

(B) audit by the state board of accounts
that is required by statute, rule, or reg-
ulation.

(5) Any advisory commission, committee, or
body created by statute, ordinance, or execu-
tive order to advise the governing body of a
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public agency, except medical staffs or the
committees of any such staff.

Problematically, little information can be found on
MCCOG's creation or organizational structure through the
Indiana Gateway or the Secretary of State’s Business Divi-
sion. Distributions of tax revenue is available, however, from
the participating political subdivisions. Given the amount of
money that is appropriated by these municipalities directly
to MCCOG, chances are good MCCOG would qualify as a
public agency.

3. ODL applicability to committees and other bodies

Presuming this is so, we turn to the definition of governing
body and whether MCCOG's councils and commissions are
subject to the access laws.

The ODL includes three definitions of “governing body”:

"Governing body" means two (2) or more individuals who
are any of the following:

(1) A public agency that:

(A) is a board, a commission, an au-
thority, a council, a committee, a body,
or other entity; and

(B) takes official action on public busi-
ness.

(2) The board, commission, council, or other
body of a public agency which takes official ac-

tion upon public business.



(3) Any committee appointed directly by the
governing body or its presiding officer to
which authority to take official action upon
public business has been delegated.

Ind. Code § 5-14-1.5-2(b). In this context, the public agency
at play is MCCOG itself and possibly Madison County. Sub-
section (8) would qualify the ARPA Review Committee as
subject to the Open Door Law

The review committee is, unquestionably, a deliberative as-
sembly akin to a board, commission, council, or other body.
It seemingly has power to exercise a function of the
MCCOG or the County, taking official action on public
business, namely the preparation of proposals for delibera-
tions by the Madison County Council.

“Official action” means to: receive information; deliberate;
make recommendations; establish policy; make decisions; or
take final action. See Ind. Code § 5-14-1.5-2(d). Even if the
advisory committee did not have the authority to make bind-
ing decisions or take final action, it certainly took official ac-
tion at its meetings.

"Public business" means any function upon which the public
agency is empowered or authorized to take official action.
Ind. Code § 5-14-1.5-2(e). If a governing body is delegated
authority to take official action on its agency’s public busi-
ness, it satisfies the definition of Indiana Code section 5-14-
1.5-2(b).

The County concedes the committee was formed for a spe-
cific purpose: to review and evaluate proposals to the
County. This is the County’s public business by any legiti-
mate and reasonable definition. By all accounts, the County



commissioned the committee to do a portion of the County’s
work vis-a-vis Resolution 2021-FC-R-15.

The County asks this office to take a position whereby a gov-
erning body can outsource its work to a third-party group
of designees as an end-around to the Open Door Law. It does
so in light of a significant amount of public money.

This office declines to do so. The committee should have
been subject to the Open Door Law.

3.1 Committee makeup

The County appears to argue as well that the committee is
more of an ad hoc, loosely associated group. It is true that in
some cases, a set roster or membership will be a controlling
factor in the constitution of a committee, but not always.

Both controlling cases on this issue - Frye v. Vigo County, 769
N.E.2d 188 (2002) and Robinson v. Indiana University, 638
N.E.2d 4385 (Ind. Ct. App. 1994) — focused not on the roster
of a committee, but its relationship with the establishing
governing body. Both cases were ultimately concerned with
the origin of the power to act, i.e. from who was their au-
thority to act derived. Both cases dealt with authority be-
stowed by powers other than the original governing body.
Here, however, the committee was directly appointed to ad-
vise the governing body and public agency on matters of the
district’s reentry plan.

We are required to liberally construe the statute in order to
give effect to the legislature’s intention. Unless an exception
applies, “all meetings of the governing bodies of public agen-
cies must be open at all times for the purpose of permitting
members of the public to observe and record



them.” Ind.Code § 5—14—1.5-3(a). All doubts must be re-
solved in favor of requiring a public meeting and all excep-
tions to the rule requiring open meetings must be nar-
rowly construed with the burden of proving the exception
on the party claiming it. Baker v. Town of Middlebury, 753
N.E.2d 67, 70 (Ind.Ct.App.2001), reh’g. denied, trans. denied;

Based on the information provided, ARPA review commit-
tee meetings should have been subject to the Open Door
Law. This is also consistent with guidance from state and
local authorities as to how the ARPA funds are to be dis-
tributed.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS5-14-1.5-3&originatingDoc=Id621be67d38f11d9bf60c1d57ebc853e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670930&pubNum=0000578&originatingDoc=Id621be67d38f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_578_70&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_70
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670930&pubNum=0000578&originatingDoc=Id621be67d38f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_578_70&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_70
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670930&pubNum=0000578&originatingDoc=Id621be67d38f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_578_70&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_70

CONCLUSION

Based on the foregoing, it is the opinion of this office that
Madison County and its agencies did not provide adequate
public notice of the meetings of its committees when they
were taking official action on public business.

Luke H. Britt
Public Access Counselor

Issued: June 1, 2022
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