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This training is designed to provide an overview of waterway permitting for Project Managers.  
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A Waterway Permit is a document provided by a regulatory agency that approves the permanent and 
temporary impacts that were presented in a permit application. In most circumstances this is a written 
document from the regulatory agency. Some Nationwide Permits (NWP) do not require preconstruction 
notification (PCN) to the regulators.  

The review of the permit application for compliance with the condition of the permit is documented by 
the Ecology and Waterway Permitting Office (EWPO) staff. IDEM may document their review and 
approval of a Regional General Permit (RGP) application with an email. 

The three agencies that we work with are the U.S. Army Corps of Engineers (USACE), the Indiana 
Department of Environmental Management (IDEM) and the Indiana Department of Natural Resources 
(IDNR). Projects located along the Ohio River and near Lake Michigan may require coordination with or 
a permit from the U.S. Coast Guard (USCG).  
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A regulated resource is feature that is protected under federal or state law. The three main types that we 
work with are streams, wetlands and floodways.  

The Rule 5 permit issued by IDEM, that is required when 1.0 acre or more of soil is disturbed, provides 
protection to the streams and wetlands in the project area through erosion and sediment control.  

The USACE and USCG also protect the ability to navigate on traditional navigable waterways. A 
USACE Section 10 permit is required for an activity over or in a traditional navigable waterway. A 
USCG Section 9 permit is required for bridges on navigable waterways. 
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A stream is any feature that has a defined bed and bank and that conveys water. It includes natural, 
relocated and channelized streams, encapsulated channels and ditches. It is a feature that is regulated by 
the USACE and IDEM.  

There are three types of streams. A perennial stream has water that flows year-round. An intermittent 
stream has water that flows for part of the year. An ephemeral stream has water flow only during or after 
rain events. The top photo looks like a trail through the woods, but it is an ephemeral stream. The water 
flow is sufficient to prohibit the growth of understory vegetation.  
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The Ordinary High Water Mark (OHWM) is used by all of the regulators to establish a jurisdictional 
boundary. It is used by USACE and IDEM to determine the boundary between the linear water feature 
and the upland or wetland area. See the slide on page 8. The IDNR also uses it as a boundary. For 
example, the Construction in a Floodway (CIF) permit may state that “all work and equipment shall 
remain above the OHWM.” If work must occur below the OHWM that work cannot be done until, the 
appropriate environmental permits can be obtained.  

 



6 | P a g e  

 

The figure on the right is a topographic map with the National Wetland Inventory information added. It 
can be found in the project waters report. It is one tool that we use to evaluate a project site for the 
presence of wetlands.  

One side of the bridge is a wetland and the other side is an upland. This was field verified when collecting 
site information for the waters report. For this site, access was limited to the upland area to place scour 
protection below the bridge. No impacts to the wetlands was allowed. Many of our roadside wetlands can 
be identified by cattails, willows or other vegetation that prefers moist conditions.  

Don’t be concerned if you’re unsure about whether a feature is regulated or not. There are a lot of 
regulated resources that are hard to visually identify even to a trained eye. Wetlands are especially 
difficult and are often only confirmed after analyzing the soil. The waters report is the first resource to 
check and don’t hesitate to phone your Permit Specialist. 

 

These are two examples of the types of wetland vegetation that often dominate wetlands within our 
project areas. The photo on the left shows cattails, an invasive species, with other native vegetation. The 
tall plant in the photo on the right is phragmities, also an invasive species, and the short plant is a native 
sedge. 



7 | P a g e  

 

 

The IDNR regulates impacts to the floodway through the CIF permit. A primary concern evaluated during 
their review of a permit application is whether the project will reduce the cross-sectional area under the 
structure. In addition, mitigation is required for removal of trees greater than ten (10) inches diameter 
breast height (dbh) in the floodway or by acres impacted. Depending on the location, the mitigation ratio 
can be as high as five trees for each one impacted.  

When the project has a CIF permit and a utility company requests approval to remove additional trees in 
order to relocate utility lines the request should be evaluated by reviewing the location, quantity or 
acreage of trees to be removed, and time of year. Discuss the request with the EWPO Permit Specialist 
prior to authorizing the tree removal. This may require additional mitigation if the impacts were not 
included in the permit application or mitigation plan. The other concern is whether the tree removal 
would require mitigation for loss of bat habitat. 
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There is one federal agency and two state agencies that are responsible for the majority of our permits. 
The USACE regulates impacts to waterways and wetlands determined to be Waters of the U.S. (WOTUS) 
under Section 404 of the Clean Water Act (CWA). IDEM regulates these same features under Section 
401.  

IDEM also regulates wetland features that the USACE has not taken jurisdiction of under the state 
isolated wetlands law. This requires a formal jurisdiction determination by the USACE. 

IDNR jurisdiction extends out from the water feature into the floodway.  

If the feature is designated as a regulated drain, the designer will need to coordinate with the county office 
with jurisdiction. This is frequently under the county surveyor. Only five counties require a permit but all 
county drains have restrictions.  

There is one more federal agency that may be interested in our projects ‒ the U. S. Coast Guard. They are 
primarily concerned with projects located along Lake Michigan or the Ohio River and its major 
tributaries.     
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This diagram shows the areas that the USACE has jurisdiction over. IDEM jurisdiction follows the same 
guidelines, but includes isolated wetlands. Section 10 of the Rivers and Harbors Act applies to all 
structures and work within a navigable water of the U.S. Section 404 of the CWA applies to the discharge 
of dredged or fill material within the waterway or the adjacent wetlands.  

 

A permit from USACE or IDEM is required for any activity that would result in permanent or temporary 
fill into a Waters of the U.S. or Waters of the State. The IDNR is primarily concerned with a change to 
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the cross-sectional area of the waterway. IDEMs jurisdiction under Rule 5 is based on the amount of land 
disturbed.  

 

There are three USACE districts with responsibility for 404 and Section 10 compliance in Indiana. The 
Chicago District is responsible for Lake and Porter counties and LaPorte county above I-94. The Detroit 
District has 14 northern counties and the Louisville District is responsible for the rest of the state. INDOT 
provides the funding for two positions in the Indianapolis office that helps facilitate their review of 
federally funded state and local projects requiring permits. State-funded projects are reviewed by the 
Louisville office. 
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A USACE 404 permit, IDEM 401 Water Quality Certification (WQC) and the IDNR Construction in a 
Floodway permit are the permits that INDOT projects require most frequently. 

 

The USACE and IDEM have general and permit specific conditions for the Nationwide Permit and 
Regional General Permits that must be met by the project for the permit type to be applicable. IDEM 
conditions will be in addition to what is required by the USACE. For example, there are 54 Nationwide 
permit types. The one we use most frequently is NWP 3 - Maintenance. There are 32 general conditions 
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for the NWP and specific conditions for the NWP 3 that must be met in order for the project to qualify for 
that permit. 

In addition to the USACE conditions, IDEM has 19 general conditions. Some examples are: 

• The permitee shall deposit any dredged material in a contained upland disposal area to prevent 
sediment run-off to any waterbody. 

• The permittee shall install run-off and sediment control measures prior to any land disturbance to 
manage storm water and to minimize sediment from leaving the project site or entering a 
waterbody. 

• The permittee must ensure all discharges of riprap into streams are flush with the upstream and 
downstream bank and stream channel elevations and grades. 

IDEM has specific conditions associated with some of the permit types used in Indiana. The categories 
are for the replacement of stream encapsulation, pipe liners and all other maintenance activities. Some 
examples of specific conditions are: 

• For stream encapsulation replacement, it must not reduce the cross-sectional area under bank full 
elevation or increase the length of the total encapsulation to over 150 feet. In addition, it must be 
the same type as the existing. 

• For pipe liners, the liner size must be the largest size approved by the INDOT office of hydraulics 
and liners must be installed so that the invert of the liner is as close to the inverst of the host pipe 
as practical. 

Compliance with the conditions of the permit are verified by the EWPO Permit Specialist when the 
application is reviewed. When the NWP does not require notification to the USACE there is no additional 
review. For permits that require agency review, the USACE will also verify that the project meets the 
permit conditions to include IDEMs when their review is not required.  
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Examples of unsuitable material includes asphalt or other bituminous material, broken concrete 
containing asphalt, concrete with protruding rebar, or erodible materials in an area subject to erosion. We 
must maintain the preconstruction course, condition, capacity, and location of open waters. The 
temporary feature must also be constructed to withstand high flows. 
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Maintenance is a broad term used to describe any repair, rehabilitation, or replacement of a previously 
authorized structure or fill. The Nationwide Permit (NWP) covers most projects with less than 300 Linear 
Feet (LF) or 0.1 acre of impacts. The 404 NWP #3 - Maintenance (a) and (c) applications are not 
reviewed by the USACE, but are reviewed by EWPO to verify compliance with the permit conditions. A 
NWP #3(b) requires preconstruction notification (PCN) to the USACE. USACE review of an NWP 
application can take up to two months. EWPO will provide a cover letter to attach with the no notification 
application stating that no permit will be received. EWPO will keep the completed application until the 
project is closed. IDEM does not review the NWP applications nor issue a permit. 
 
The NWP #3 for maintenance is what we use the most. It includes three categories. NWP 3(a) is for the 
repair, rehabilitation, or replacement of any previously authorized, currently serviceable structure or fill. 
NWP 3(b) is for the removal of accumulated sediments and debris outside the immediate vicinity of 
existing structures. NWP 3(c) is used for temporary structures, fills, and work. The design must maintain 
normal downstream flows, minimize flooding, consist of non-erodible material and be placed such that 
they will not be eroded by high flows. Temporary structures must be completely removed at the 
completion of the work and all affected areas must be returned to preconstruction elevations and 
revegetated. 
 
The permit application, approval letter and conditions related to this permit can be found in ProjectWise. 
They will be in the Environmental Services folder under Waterway Permits. This information must be 
included in the contract letting documents. Look for file names that start with “FT_”. 
 
IDEM does not review NWPs, but their Water Quality Certification has specific conditions that must also 
be complied with to qualify for the permit. INDOT must insure that the project meets the conditions when 
reviewing the permit application.    
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The Note to File documentation must be added to the letting website. 

 

 

This is the front page of IDEM’s 2017 Section 401 Water Quality Certification of the NWP program. 
This will be included in NWP documentation for any project with this permit type.  
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The USACE and IDEM have different impact thresholds for the Regional General Permit (RGP). If the 
project impacts are less than 300 LF or 0.1 acre the project will qualify for a 404 and 401 RGP. If the 
impacts are greater, the project will require a 404 RGP and a 401 Individual Permit (IP).  
 
The RGP will cover most projects that do not qualify for a NWP. Examples of this would be minor 
stream relocations, going from a pipe or culvert to a bridge, or new riprap placement (if in the USACE 
Detroit or Chicago Districts). All 404 RGP applications must be submitted to the USACE and IDEM for 
their review and approval.  
 
The USACE will accept State Form (SF) 51937 or SF 51821 for the 404 RGP application. USACE 
review can take up to four months. IDEM reviews all 401 RGP applications. They have 30 days to 
complete their review and it can extend longer if the application is missing information or they have 
concerns. The 401 IP has an average review time of two months to provide time for public notice.  
 
The permit application, approval letter and conditions related to this permit can be found in ProjectWise. 
They will be in the Environmental Services folder under Waterway Permits. This information must be 
included in the contract letting documents. 
 
A RGP may require mitigation when the impacts are greater than 0.1 acre or 300 LF.  
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This is an example of a standard USACE RGP approval letter. This letter contains the permit number and 
the expiration date for the permits and is a reference for other aspects of the project. The RGP has general 
conditions that must be followed for all projects. There may also be special conditions listed in the letter. 
All permit approvals must to be included in the contract letting documents.  
 

 
 
IDEM approval for the RGP will be by email. This needs to be included in the contract letting documents 
along with the 401 Water Quality Certification.  
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These are two specific conditions that IDEM has for the RGP. The previous RGP also included a 
requirement to obtain a fish spawning waiver from the DNR for any activity in a stream from April 1 to 
June 30. This condition was removed from the current RGP. A DNR fish spawning waiver is only 
required if a condition of the project CIF permit or if it was specifically listed in the USACE or IDEM 
permit. Any temporary structure must maintain the preconstruction course, condition, capacity, and 
location of open waters and be constructed to withstand high flows. 
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A 404 Individual Permit is required for a project with more than one acre or 1,500 LF of impacts. Agency 
review can take up to twelve (12) months for more complex projects. 

 

 

 

The IDEM 401 Individual Permit (IP) will cover projects greater than 300 LF and greater than 0.1 acre of 
impacts, or that otherwise do not meet the RGP conditions. All 401 IP applications are reviewed and 
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approved by IDEM. All 401 IPs must be posted for a 21-day public notice period. IDEM review can take 
two months or more. The permit is valid for two (2) years, but it can be extended with sufficient 
justification. The permit application, approval letter and conditions related to this permit can be found in 
ProjectWise. This information must be included in the contract letting documents.  
 

 
 
When the USACE declines jurisdiction of a wetland through a formal jurisdiction determination, it then 
falls under IDEM jurisdiction under the state isolated wetlands law. IDEM will evaluate the wetlands 
under the isolated wetlands law to determine which features are exempt. Impacts to non-exempt features 
must be permitted and may require mitigation if the impacts are above the impact threshold.  

INDOT policy is to consider all identified wetlands under federal jurisdiction unless there may be a 
requirement for mitigation. The staff time (INDOT and regulatory agency) and length of time required to 
complete the JD process precludes pursuing it for projects. 
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There are three forms that are used for the 404 and 401 permit applications. State Form 51937 is used for 
projects that qualify for an NWP or RGP. If a project requires a 404 RGP but a 401 IP State form 51821 
must be used. If a project requires a 404 IP a USACE Eng Form 4345 must also be completed.   
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The IDNR has jurisdiction over any structure with an upstream drainage area of at least one square mile. 
They will review projects located in a floodway that does not meet an exemption.  

The rural bridge exemption is the most commonly used. It applies to bridge, pipe or culvert projects with 
an upstream drainage area less than or equal to 50 square miles, with all impacted buildings higher than 
regulatory flood elevation and is not located within corporate (town) boundaries or a comprehensive 
planning area.  
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They may also take jurisdication over a structure that meets the exemption. For example, they requested 
an application for a small structure replacement project where the upstream drainage area was less than 
one square mile but it was located in the floodway.   

A project with only one 404 and/or 401 permit may have several Construction in a Floodway (CIF) 
permits. For example, a linear road project with bridges may cross several jurisdictional streams. A CIF 
permit is submitted on State Form 42946. 
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An application number FW-XXXXX will be issued when the IDNR begins their review. The status of the 
review can be monitored at https://www.in.gov/apps/dnr/water/query/dnr_water_permit_query 

For the CIF permit that follows here is the status page. Four sections review each application. The 
environmental section issued an abeyance on Sept. 14 that was resolved by Sept. 19. Abeyances from the 
technical or hydraulic review are common.  

 

https://www.in.gov/apps/dnr/water/query/dnr_water_permit_query
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This is the cover of the CIF permit for FW-29480. The permit includes general conditions and project 
specific general conditions. Two of the general conditions are the requirement to post and maintain the 
permit at the project site and notice to the applicant that the IDNR has the right to enter the project site to 
inspect the work.  

The project had eighteen special conditions. Some of these conditions include the requirement to 
revegetate the disturbed areas post construction, project design and construction requirements such as 
placing aggregate or geotextile to prevent piping of soil underneath the riprap and removing all debris 
from the floodway at the completion of construction. 

 

The project scope sets the parameters for the area researched in the waters report. The waters report is 
created during the National Environmental Policy Act (NEPA) process and it documents conditions prior 
to disturbance. The fieldwork for the report must be done during the growing season. The permit 
determination is done at 30 percent design and is revised as necessary. The environmental goal of the 
remaining portion of the design process is to avoid and minimize impacts to regulated resources. This 
may change the permit type and may reduce mitigation needs.  
The permit application should be submitted at 70 percent design. At this point, the impacts and general 
design considerations should be set enough to minimize post-permit modifications. A EWPO Permit 
Specialist will review the application to ensure that it accurately and clearly describes the scope of work, 
regulated impacts, and includes the regulators permit requirements. The EWPO Team Leads, Manager 
and ESD Director are the only authorized signatories for INDOT. The goal is to have the application 
submitted to the regulator to ensure permits in hand by RFC. 
The agency review time and type vary based on the permit type. Some NWPs do not require agency pre-
construction notification. In this situation, the contract package would only include the general permit 
conditions, cover letter and the application. IDEM has 30 days to review a RGP application. They may 
not provide a permit, but often we obtain an approval email with the permit number and expiration date 
for our records. A 404 Individual Permit can take up to 12 months to review and a CIF permit up to six 
months. Multiple DNR divisions review the CIF permit. Any one may find concerns and issue an 
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abeyance thus delaying the review by the remaining. Hydraulics and the DNR biologists issue the most 
common abeyances. 
A permit amendment is required for changes to the type or amount of impacts or temporary measures 
impacting a regulated resource that were not permitted. The failure to include temporary measures 
required for construction is the most common amendment. When the regulator allows, we try to include 
the need for specific temporary measures in the permit application. If a project with a CIF permit requires 
a temporary causeway, the contractor must submit a design. Temporary causeways will be permitted as an 
amendment to the original permit. The amendment request should be processed through the Permit 
Specialist. An RGP cannot be amended. A new permit must be issued for the additional impacts.  
 

 

Any fill in a regulated resource requires a permit from the regulatory agencies. The fill can be permanent, 
such as the volume of a reinforced box culvert with wingwalls located below the OHWM, or temporary, 
such as the coffer dam required to construct bridge piers.  It is important for the designer to consider how 
the project will be constructed in order to permit the potential temporary impacts.  
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The Permit Specialist will work with the consultant if there is a question concerning the need for 
or the extent of a waters report investigation. EWPO developed Waters of the United States 
(WOTUS) Documentation to provided direction to the consultants on our requirements and 
format. One example of what is provided in the WOTUS documention is directions on how to 
label stream features. If the stream at the structure is named on the USGS topographic map, we 
use that name. If the stream is not named, we would use the name of the first named stream 
downstream of our structure but add Unnamed Tributary To (UNT) in front of it, i.e. UNT to 
Indian Creek. It is a great resource if you have any questions about the process or concepts used 
in preparing the report.  
 

https://www.in.gov/indot/2522.htm
https://www.in.gov/indot/2522.htm
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EWPO Permit Specialists monitor the 18-month letting list to determine the permit needs for 
upcoming projects. A permit determination can also be done when the waters report has been 
reviewed and approved. 

 

Here are the questions that are asked: 
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• What kind of structure work is associated with this project (replacement, painting, scour 
protection, etc.)?  

• What is the estimated total soil disturbance associated with this project in acres? Please 
provide a number; do not just say “less than 0.9 acres.” 

• Will any permanent or temporary work take place below the Q100?  If so, is the project 
considered Rural or Urban? What is the upstream drainage area?   

• What are the anticipated permanent impacts to any jurisdictional streams (in linear feet 
below ordinary high water mark and in acres below ordinary high water mark) and 
wetlands (acres)?  

• What are the anticipated temporary impacts to any jurisdictional streams (in linear feet 
below ordinary high water mark and in acres below ordinary high water mark) and 
wetlands (acres)?  

• If riprap is being placed for scour protection, is it just being placed on any existing riprap 
footprint? 

• Will there be any tree clearing? 
• Are there any known wildlife concerns (nesting swallows, bats, or Endangered, 

Threatened or Rare (ETR) species located within 0.5 miles of the project)? 

ProjectWise may also be used to review bridge scoping reports, preliminary plans or other 
information that may help understand the scope of the proposed project. 
 

 
This is the time required for the review of a complete permit application. Incomplete permits will 
extend the review time. An abeyance or incomplete application notice will stop the clock. This is 
why the Permit Specialists review is thorough and may seem overkill to those watching the 
process from the outside.   
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The permit approval letter or Note to File, permit application package and the permit conditions 
must be loaded on the letting website. It provides notice during the bidding process and supports 
compliant work by the contractor. 
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Permits may not be received by the date of Final Tracings submittal. Permit documents may be 
added to the letting website at any time, as long as the window to upload documents is open. If 
permits are received after the window has closed, the project designer should provide FT permit 
documents directly to contractor.  
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The 401 RGP cannot be amended. Therefor changes to the project impacts will require a new 
permit. 

 

A Rule 5 permit is required when the disturbed area is 1.0 acre or greater. INDOT uses 0.9 acre as the 
break point to account for temporary impacts that may not be included. If a project does not require a 
Rule 5 permit, it must still comply with Standard Specification Section 205 ‒ Temporary Erosion and 
Sediment Control.  
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Compliance with Rule 5 and/or Standard Specification 205 protects streams and wetlands regulated by the 
USACE, IDEM and/or the IDNR. Compliance saves times and money. It is easier to use measures to keep 
sediment and other materials out of a resource than it is to remove it. The priority is to control storm 
water in order to prevent soil erosion. The removal of sediment from a stream or wetland can be very 
expensive and difficult to execute.  

 

The Notice of Intent (NOI) indicates a project owner’s intent to operate a construction project in a manner 
consistent with the Rule. The Storm Water Pollution Prevention Plan (SWPPP) outlines how erosion and 
sediment will be controlled on the project site. The goal of Rule 5 is to minimize the discharge of 
sediment off-site or to a jurisdictional waterway (wetland or stream). The plan also describes ways to 
control other pollutants to include disposal of building materials, management of fueling operations, 
concrete washout water, and a plan to control pollutants associated with the post-construction land use.  

IDEM issues the Notice of Sufficiency (NOS) after approval of the Rule 5 application and it confirms 
receipt of all NOI submittal requirements. The NOS and NOI with the SWPPP must be posted at the job 
site bulletin board. 

The Storm Water Quality Control Plan (SWQCP) is developed by a professional engineer (CPESC, or 
CPESC in training) working for the contractor. It contains phasing and sequencing of construction and 
addresses the installation, maintenance and removal of storm water management measures through the 
phases. The SWQCP also includes information for construction entrances, portolets, haul roads, lay down 
yards, concrete waste water, stockpiles, equipment storage, batch plants and borrow & disposal sites. It 
should be submitted to the INDOT Project Engineer (PE) 14 days prior to start of operations and can be 
submitted in phases. It must be kept current and be available on site while the project is in construction. 
See USP 205-R-636.  
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When a project impacts more that the amount allowed by regulation, mitigation will be required.  
IDEM may also require restoration of site as mitigation for impacts. For example, when a stream 
must be shifted from its current position to allow the construction of a bridge and the approach at 
the new standards. IDEM will require specific requirements to be met for the stream at the new 
location and may require monitoring to ensure it is stable before release.  
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The USACE 404(b)(1) Guidelines establishes the hierarchy for the type of mitigation. There is 
no temporal loss, or time between the loss of aquatic resource functions and their replacement, 
when the mitigation purchase is from a bank since the wetland or stream mitigation already 
exists. An in-lieu fee program will provide more ecologically valuable sites, in size and quality, 
than permittee responsible mitigation.   

 

There are several mitigation banks in Indiana, including one owned by INDOT for INDOT 
mitigation (Wolfe). Each bank covers specific watersheds and must have USACE approved 
credits of the type impacted available.  

The Indiana Stream and Wetland Mitigation Program (IN SWMP) is the IDNR In-Lieu-Fee 
program. It was approved in May 2018. Permittees pay a set price per acre or linear feet based on 
the service area. Once payment has been received, INDOT is no longer responsible for providing 
the mitigation. IDNR has three years from payment to start construction.  
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The majority of INDOT mitigation completed prior to May 2018 was permittee responsible. 
INDOT has created 323 mitigation sites and more than over 80 currently being monitored.   

Here are examples of mitigation provided for a couple of INDOT projects. The off-site wetland 
and stream mitigation for the State Road 23 bridge replacement project did not have the 
hydrology required to develop wetlands for the 404 and 401 mitigation. The mitigation site did 
provided the acreage required for the CIF tree mitigation. The Kankakee Sands Mitigation bank 
provided 0.27 acre of emergent wetland credits for $24,300. The 3.0 acres of forested wetland 
credit for $285,000 and 310 LF of stream mitigation credit for $155,000 was provided through 
IN SWMP.  

The mitigation for I-69 Sections 6.2 through 6.5 will be provided through a combination of 
permittee responsible mitigation and in-lieu fee credits. INDOT is developing five mitigation 
sites that will provide all of the wetland mitigation and some of the stream mitigation. More than 
10,000 LF of stream credits will be purchased from IN SWMP for over $4 million. 
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Avoidance and minimization of impacts to resources under the jurisdiction of the IDNR through the 
Construction in a Floodway permit is important. An INDOT bridge replacement project located in 
Monticello, as originally designed, would have impacted 23 trees, 10 inches diameter-at-breast-height 
(dbh). Since the project was in an urban area, we would have had to plant 115 trees. Modifying the tree 
removal and grading plan reduced the number of impacted trees to 10. There was sufficient room on-site 
to plant the 50 trees and 25 shrubs proposed for mitigation. Additional trees were planted outside of the 
floodway to enhance the site. 
The IDNR is in the process of developing an in-lieu fee program for CIF mitigation. This will be a 
valuable resource for projects that lack the room for on-site mitigation. The S.R. 213 Bridge Replacement 
project over the Wildcat Creek is a good example of a project that could have used this program. The site 
is located in a rural area and the tree clearing required for installation of the bridge required 1.0 acre of 
mitigation. Additional tree clearing to install the utilities resulted in the requirement for an additional acre 
of mitigation. There was no room to provide the mitigation in the immediate area.  
It may not be appropriate to use the program for all projects. The S.R. 167 bridge replacement project 
near Albany, as originally designed, would have removed 33 trees that would have required mitigation. 
The design was modified to account for the lower traffic volumes and the number of trees requiring 
removal was reduced to 13. The City of Albany park was located downstream in the floodway. INDOT 
planted 75 trees (10 extra) in the park. It was losing many of the old trees to disease and storm damage. 
This placed the trees near the impact site while also helping the local community. 
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This location along I-64 was over topping with water during high rain events causing a serious safety 
issue. In one storm, cars and trucks floated off the roadway. INDOT maintenance staff was directed to 
work on the area to reduce the water problems. They removed trees, regraded the banks and placed riprap 
in the channel without obtaining permits. Measures to protect the banks from erosion were not installed 
immediately after the disturbance and resulted in sediment entering the creek. An IDEM Erosion and 
Sediment Control Specialist assigned to the area noticed the fresh disturbance and a violation notice was 
issued. USACE subsequently also issued a violation. A project was initiated to increase the storm 
retention in the median by creating a two stage ditch. Mitigation for the project will consist of enhancing 
the two stage ditch and surrounding area, floodway tree planting for the IDNR CIF permit and the 
purchase of bat habitat mitigation credits.  
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There may be situations where errors in the project planning and design phase impact construction. This 
is a bridge deck replacement project. During planning, the project was determined to fit under the 
Programmatic Categorical Exclusion (CE). The programmatic CE includes superstructure replacement 
and activity in previously disturbed soils. In addition, the project must not require any work the would 
need a waterway permit. Could this bridge deck replacement project be done without access from below 
the bridges? The proposed maintenance of traffic (MOT) plan required that both bridges be closed to 
traffic and all work be done from the other bridge. The MOT proposal was not approved. The planning 
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and permitting process needs to consider project execution. The project went to construction without a 
waters report or a permit for temporary impacts.  

The site was inspected in July, 2018 by the District Erosion and Sediment Control specialist who 
identified the permit violation - unpermitted fill in a regulated resource. A waters report was done in 
August. The area under the bridge and extending to the sides was a wetland.  

 

The permits required for this project included 404 and 401 RGPs for the temporary fill in the wetland 
from the crane mat.  
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The first step in our response is to stop any activity causing a potential violation. Are there any measures 
that can be implemented to stop additional impacts? If yes, implement them. The following steps will 
depend on the situation. Contact the District Construction Erosion and Sediment Control Specialist and 
your EWPO Permit Specialist. They will help with what is required from the permit perspective. 

 

There are three bat species in Indiana that are protected under the Endangered Species Act (ESA). The 
Gray Bat, found in the southern part of the state, requires direct coordination with the U.S. Fish and 
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Wildlife Service (USFWS) for projects with potential impacts. The process for the Indiana Bat and 
Northern Long Eared Bat is different since they are covered under the Range-Wide Programmatic 
Consultation. This established procedures to simplify the consultation process for transportation projects 
for these species. Avoidance and minimization measures (AAMs) are required for each project. The 
AAMs are firm commitments.  

If bats are using a structure, we will need to determine the species prior to determining the appropriate 
course of action. This is using done through genetic testing of guano collected from under the bridge if 
circumstances do not allow for a positive visual identification. It may take several months to receive test 
results. For example, a bridge rehabilitiation site located in southern Marion County had a large number 
of bats using it based on the amount of staining and guano present. Guano samples were taken from all of 
the areas under the bridge. The results came back that the bats were Tri-colored bats. Some of the bats 
observed were pregnant so it was assumed that it was a maternity colony. Measures were developed to 
exclude the bats from using the bridge during the rehabilitation work. The measures will be removed 
post-construction to allow the bats continued use of the bridge.  

 

 

There are 10 listed freshwater mussel species that can be found in Indiana waters. In most circumstances, 
the presence of mussels in the project area would have been identified during the early coordination 
process. The USFWS and IDNR coordination would determine the avoidance and mitigation 
requirements for the project. An example of mitigation provided was the relocation of mussels from the 
project site. 
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The Rusty Patched Bumble Bee is the first bee species to be listed. Many other species are under stress. 
Their presence in a project area would be identified during the early coordination process.  

In rare circumstances a project area may contain state listed species. This includes mammels, birds, fish, 
amphibians and reptiles. If there is the potential for the project to impact them, a species specific USP will 
be developed to avoid and minimize impacts.  
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The three species of migratory birds found on our structures are the Barn and Cliff Swallows and the 
Eastern Phoebe. The swallow nests are made of mud and can be found in groups. The Eastern Phoebe 
nests alone. The nest has other fibrous material in it. It may be attached to a wall or constructed on a flat 
surface. 

Awareness of the potential for the use of a structure by migratory birds early in the planning process is 
essential. The bridge inspection, IDNR Early Coordination letter and waters reports are documents that 
should indicate whether birds were using the structure. This information should get transferred to the 
NEPA document. The ability to change the project letting date could ensure that a contractor was in place 
to implement avoidance and minimization measures prior to the start of construction.  
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Avoidance and minimization measures must be implemented as part of the planning process and during 
construction. Awareness of the need to have a contractor in place so that nests can be removed prior to 
May 1 is essential. INDOT does not have sufficient maintenance or construction staff to remove nests and 
monitor the site until the contractor is mobilized. If active nests are present EWPO will assist with the 
evaluation of whether the work can continue. This will depend upon such factors as the avoidance and 
minimization measures implemented, the type of work to be performed and the location of the nests in 
relation to the work area.    



46 | P a g e  

 

 

 

For current EWPO contacts go to https://www.in.gov/indot/2522.htm 

https://www.in.gov/indot/2522.htm

