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PUBLIC PRIVATE AGREEMENT

THE EAST END CROSSING
(LOUISVILLE-SOUTHERN INDIANA
OHIO RIVER BRIDGES PROJECT)

This Public-Private Agreement (the “Agreement”) is entered into and effective as of
December __, 2012 by and between the Indiana Finance Authority, a body corporate and politic,
not a state agency but an instrumentality exercising essential public functions, of the State of

Indiana ("IFA"), and , a (“Developer™).
RECITALS
A. The State of Indiana (the “State”) desires to facilitate private sector investment

and participation in the development of the East End Crossing (Louisville-Southern Indiana Ohio
River Bridges Project) via a public-private agreement, and has enacted Indiana Code 8-15.5, as
amended (the “Act”), to accomplish that purpose.

B. The Act grants IFA the authority to enter into agreements with private entities to
design, build, finance, operate and maintain transportation facilities.

C. Pursuant to the provisions of the Act, IFA issued a Request for Qualifications on
March 9, 2012, as amended.

D. IFA received six (6) responsive statement of qualification submittals on April 9,
2012, and subsequently shortlisted four (4) responsive proposers.

E. On April 23, 2012, IFA issued to the shortlisted proposers a Request for
Proposals to Design, Construct, Finance, Operate and Maintain the East End Crossing
(Louisville-Southern Indiana Ohio River Bridges Project) through a Public-Private Agreement
(as amended, the “RFP").

F. On October __, 2012 IFA received responses to the RFP, including the response
of Developer (the “Proposal”).

G. A RFP evaluation committee determined that Developer was the proposer which
best met the selection criteria contained in the RFP and that its Proposal was the one which
provided the best value to the State.

H. On November __, 2012, IFA accepted the recommendation of the Public Finance
Director of the State of Indiana (the “Public Finance Director”) and the RFP evaluation
committee and authorized IFA staff to negotiate, execute and deliver this Agreement.

l. On , 2012, Developer's governing body authorized
Developer to negotiate, execute and deliver this Agreement.

J. As required by the Act, IFA held a public hearing on the preliminary selection of
Developer and the Proposal and has received approval of such selection by the Governor of the
State of Indiana and the review of such selection by the State Budget Committee.

INDIANA FINANCE AUTHORITY -1- DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT
426544 ADDENDUM #7#6—



K. This Agreement, the other PPA Documents, the Financial Escrow, the Intellectual
Property Escrows and other ancillary agreements collectively constitute a public-private
agreement as contemplated under the Act, and are entered into in accordance with the
provisions of the RFP.

L. The Public Finance Director has been authorized to enter into this Agreement,
the other PPA Documents, the Financial Escrow, the Intellectual Property Escrows and other
ancillary agreements pursuant to the Act, and IFA Resolution No.

M. The Act authorizes IFA to provide that the Indiana Department of Transportation
(the “Department”) or any other agency of the State of Indiana may perform any duties or
exercise powers of IFA under the Act or the public-private agreement. IFA has entered into a
memorandum of understanding with the Department (“Department MOU") to perform certain of
the duties and exercise certain of the powers of IFA under the Act and this Agreement.

NOW, THEREFORE, in consideration of the sums to be paid by IFA to Developer, the
Work to be financed and performed by Developer, the foregoing premises and the covenants
and agreements set forth herein, the Parties hereby agree as follows:

ARTICLE 1. DEFINITIONS; PPA DOCUMENTS; ORDER OF PRECEDENCE; OTHER
DOCUMENTS

1.1 Definitions

Definitions for the terms used in this Agreement and the other PPA Documents are
contained in Exhibit 1 (Abbreviations and Definitions).

1.2 PPA Documents; Rules to Reconcile Conflicting Provisions

1.2.1 The term "PPA Documents" shall mean the documents listed in this Section 1.2.
Each of the PPA Documents is an essential part of the agreement between the Parties. The
PPA Documents are intended to be complementary and to be read together as a complete
agreement.

1.2.2 Subject to Sections 1.2.3 and 1.2.4, in the event of any irreconcilable conflict,
ambiguity or inconsistency among the PPA Documents, the order of precedence, from highest
to lowest, shall be as follows:

1. Change Orders and Agreement amendments and supplements, and all exhibits,
appendices and attachments to such amendments and supplements;

2. This Agreement, including all Exhibits other than Exhibit 2 (Developer's
Schematic_Design of Project and Proposal Commitments) which has a lower order of
precedence, and the executed originals of Exhibits that are contracts;

3. Technical Provisions amendments, including all exhibits and attachments to such
amendments;
4, The Technical Provisions, including all exhibits and attachments to the Technical

Provisions, except that Attachment 16-1 to the Technical Provisions has a lower order of
precedence as noted below;
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5. Attachment 16-1 to the Technical Provisions;

6. Supplements and amendments to Exhibit 2 (Developer's Schematic Design of
East End Crossing and Proposal Commitments); and

7. Developer’s Proposal commitments set forth in Exhibit 2 (Developer’'s Schematic
Design of East End Crossing and Proposal Commitments), including Developer's Schematic
Design.

1.2.3 In the event of any irreconcilable conflict, ambiguity or inconsistency among the
PPA Documents or provisions within a PPA Document, the following rules of interpretation shall

apply.

1.2.3.1 Notwithstanding the order of precedence among PPA
Documents set forth in this Section 1.2, if Exhibit 2 (Developer’'s Schematic Design of East End
Crossing and Proposal Commitments) includes statements, offers, terms, concepts or designs
that can reasonably be interpreted as offers to provide higher quality items than otherwise
required by the other PPA Documents or to perform services or meet standards in addition to or
better than those otherwise required, or otherwise contain terms or designs which are more
advantageous to IFA than the requirements of the other PPA Documents, as reasonably
determined by IFA, then Developer’'s obligations hereunder shall include compliance with all
such statements, offer, terms, concepts and designs, which shall have the priority of Agreement
amendments and Technical Provisions amendments, as applicable.

1.2.3.2 Notwithstanding the order of precedence among PPA
Documents set forth in this Section 1.2, if the PPA Documents contain differing provisions on
the same subject matter, the provisions that establish the higher quality, manner or method of
performing the Work, establish higher or better Good Industry Practice, or use more stringent
standards will prevalil.

1.2.3.3 Additional details in a lower priority PPA Document shall be
given effect except to the extent they irreconcilably conflict with requirements, provisions and
practices contained in the higher priority PPA Document.

1.2.34 If the PPA Documents contain differing provisions on the same
subject matter that cannot be reconciled by applying the foregoing rules, then the provisions
(whether setting forth performance or prescriptive requirements) contained in the document of
higher order of precedence shall prevail over the provisions (whether setting forth performance
or prescriptive requirements) contained in the document of lower order of precedence unless
IFA, in its sole discretion, approves otherwise in writing.

1.2.35 In the event of an irreconcilable conflict between or among
provisions in PPA Documents having the same order of precedence, the provisions that
establish the higher quality, manner or method of performing the Work, exceed Good Industry
Practice, or use more stringent standards will prevail.

1.2.3.6 In the event of an irreconcilable conflict among any standards,
criteria, requirements, conditions, procedures, specifications or other provisions applicable to
the East End Crossing established by reference to a described manual or publication within a
PPA Document or set of PPA Documents with the same order of priority (including within
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documents referenced therein), the standard, criterion, requirement, condition, procedure,
specification or other provision offering higher quality or better performance will apply, unless
IFA, in its sole discretion, approves or directs otherwise in writing.

1.2.3.7 In the event of an irreconcilable conflict between the standards,
criteria, requirements, conditions, procedures, specifications or other provisions of the Technical
Provisions and those established by reference to a described manual or publication within a
PPA Document, the Technical Provisions shall prevail.

1.2.4 If either Party becomes aware of any such conflict, it shall promptly notify the
other Party of the conflict and which of the conflicting items is to apply based upon the notifying
Party's good faith judgment of the application of the rules set forth in Sections 1.2.2 and 1.2.3,
as applicable. If (a) such conflict cannot be reconciled applying the applicable rules or (b) the
Parties disagree about (i) which rule applies and/or (ii) the results of the application of such
applicable rule(s), then IFA will issue promptly a written determination, as evaluated in its good
faith discretion, respecting which of the conflicting items is to apply thereafter.

1.2.5 Erroneous provisions shall not be treated as inconsistent or conflicting provisions
of the PPA Documents under this Section 1.2, but instead shall be reconciled under Section
5.2.5.

1.3 Order of Precedence of Project Management Plan

In the event of any irreconcilable conflict, ambiguity or inconsistency between the Project
Management Plan and any of the PPA Documents, the latter shall take precedence and control
and Developer shall promptly modify the Project Management Plan to cure the conflict,
ambiguity or inconsistency, unless IFA, in its sole discretion, approves otherwise in writing.

1.4 Reference Information Documents

1.4.1 IFA has provided and disclosed to Developer the Reference Information
Documents. Except as set forth in the next two sentences of this Section 1.4.1, the Reference
Information Documents are provided only for the purposes of disclosure and, in the case of
general industry and general governmental manuals and publications, of guidance regarding
Good Industry Practice. Portions of the Reference Information Documents are referenced in the
PPA Documents for the purpose of defining requirements of the PPA Documents. To the extent
that such portions are so expressly referenced, such portions of the referenced Reference
Information Documents shall be deemed incorporated in the PPA Documents with the
referenced portions having the same order of priority pursuant to Section 1.2 as the PPA
Document in which the reference occurs.

1.4.2 IFA shall not be responsible or liable in any respect for any causes of action,
claims or Losses whatsoever suffered by any Developer-Related Entity by reason of any use of
information, opinions or recommendations contained in, any conclusions Developer may draw
from, or any action or forbearance in reliance on, the Reference Information Documents, except
to the extent that information in Reference Information Documents is expressly made (a) the
basis for any schedule or monetary relief available hereunder in the case of clauses (m), (0),
(p), (q), (r) or (u) of the definition of Relief Event or (b) a contractual requirement as part of the
Technical Provisions. For the avoidance of doubt, the foregoing does not affect use of
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information in Reference Information Documents for determining Known or Suspected
Hazardous Materials.

1.4.3 Except for (i) the Utility Information for purposes of the Relief Event under clause
(u) of the definition of Relief Event, (ii) the Geotechnical Baseline Report for purposes of the
Relief Event under clause (p)(i) of the definition of Relief Event, (iii) those portions of the
Reference Information Documents expressly referenced pursuant to Section 1.4.1 and (iv) the
geotechnical data report included among the Reference Information Documents for the
purposes of the Relief Event under clause (p)(ii) of the definition of Relief Event, (a) IFA does
not represent, warrant or guarantee the accuracy, completeness or fitness of and (b) Developer
is not entitled to rely upon a presumption that: (1)(A) the Reference Information Documents, (B)
any opinions or recommendations therein as accurately describing existing conditions,
presenting financing, design, engineering, construction, operating or maintenance solutions or
directions, or defining means or methods for complying with or (C) any other information
contained in the Reference Information Documents or (2) any such opinions, recommendations
or other information in the Reference Information Documents comply with, or otherwise is/are in
conformity with, the requirements of the PPA Documents, Governmental Approvals or Laws.
Except to the extent expressly provided otherwise in this Agreement, Developer shall have no
right to additional compensation, time or deadline extension or other Claim or relief based on
any incompleteness or inaccuracy in the Reference Information Documents, except to the
extent directly attributable to the fraud, willful misconduct or intentional misrepresentation by IFA
with respect only to Reference Information Documents originally prepared by IFA or its agents.
For the avoidance of doubt, the foregoing does not affect use of information in Reference
Information Documents for determining Known or Suspected Hazardous Materials.

1.4.4 The Parties acknowledge that general industry or general government manuals
and publications that are part of the Reference Information Documents may be revised,
changed, added to or replaced from time to time by the agencies or organizations that issue
such manuals and publications. All such revisions, changes, additions or replacements shall,
when issued, automatically become part of the Reference Information Documents.

1.45 Where the Technical Provisions expressly require compliance with specified
general industry or general government manuals and publications or portions thereof, then the
manual, publication or portion thereof to be complied with is not considered a Reference
Information Document and instead is considered to be part of, and at the same level of priority
as, the Technical Provisions.

1.4.6 Nothing contained in this Section 1.4 is intended to diminish to derogate from the
rights of Developer for compensation or time relief in connection with Relief Events or pursuant
to Article 16.

ARTICLE 2. GRANT OF CONCESSION; TERM
2.1 Grant of Concession

2.1.1 Pursuant to the provisions of the Act and subject to the terms and conditions of
the PPA Documents, IFA hereby grants to Developer the exclusive right, and Developer accepts
the obligation and agrees, during the Term, to finance, develop, design, construct, insure,
manage, and in respect of the O&M Limits, to operate, maintain and repair, and perform
Rehabilitation Work on and for, the East End Crossing as provided in the PPA Documents.
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2.1.2 On or after the Effective Date, Developer and its authorized Developer-Related
Entities shall have the right and license to enter onto Project Right of Way, and other lands,
owned by or in the possession and control of IFA or subject to a right of entry or access in favor
of IFA for the purpose of carrying out Developer’s obligations under this Agreement (the “Project
Right of Entry”). Prior to issuance of NTP2, the Project Right of Entry shall be limited solely to
the activities and Work authorized under, and subject to the conditions set forth in, Section 5.3.
The Project Right of Entry also is subject to conditions to commencement of Construction Work
and Utility Adjustments as set forth in Section 5.5, and may be subject to interim limits on
activities as set forth in the Technical Provisions, including Section 21.1 thereof. Absent
agreement by the Parties as to a later date pursuant to an approved transition plan as set forth
in Section 20.7, the Project Right of Entry shall automatically terminate at the end of the Term.

2.1.3 Developer has no fee title, leasehold estate, possessory interest, permit,
easement or other real property interest of any kind in or to the East End Crossing or the Project
Right of Way by virtue of this Agreement, any of the other PPA Documents or otherwise.

2.1.4 Developer’s property interests under this Agreement are limited to contract rights
constituting intangible personal property (and not real estate interests). Developer's property
interests under this Agreement are solely those of an independent contracting party, and IFA
and Developer are not in a relationship of co-venturers, partners, lessor-lessee or principal-
agent (except to the extent the PPA Documents expressly appoint Developer as IFA’s agent for
specified purposes).

2.1.5 Developer’s rights granted in this Section 2.1 are limited by and subject to the
terms and conditions of the PPA Documents, including the following:

2151 Receipt of all Governmental Approvals necessary for the Work
to be performed and satisfaction of any requirements applicable under the Governmental
Approvals (including the NEPA Approval) for the Work to be performed,;

2152 IFA’s ownership, as joint tenant with KPTIA of fee simple title to
or other property interest or right in the East End Crossing and Project Right of Way and all
improvements constructed thereon; and

2153 IFA’s rights and remedies under the PPA Documents.

2.1.6 Developer’s rights granted in this Section 2.1 are limited by and subject to, and
Developer shall be responsible for compliance with, the provisions of all agreements,
easements, rights of entry, Governmental Approvals, and other instruments under which IFA
has received or will receive title, rights of entry or rights of access on and to lands owned by
public entities, including the State of Indiana, the Commonwealth of Kentucky, including paying
all applicable charges and related fees and obtaining all consents or approvals for access by
any Developer-Related Entity to the Project Right of Way to perform any Work required under
this Agreement, as such matters are described in the Technical Provisions or Reference
Information Documents. IFA shall provide reasonable assistance in accordance with Section
3.2.3 to Developer in obtaining any consents or approvals required from such public entities to
access such lands.
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2.1.7 Term of Concession

This Agreement shall take effect on the Effective Date, and shall remain in effect until
the earliest of (a) thirty-five (35) years after the Baseline Substantial Completion Date, (b) thirty-
five (35) years after the Substantial Completion Date, or (c) the termination of this Agreement as
provided herein (the “Term”); provided that IFA may extend the Term as provided in Section

15.4.2(e).
ARTICLE 3. MANAGEMENT SYSTEMS AND OVERSIGHT

3.1 Submittal, Review and Approval Terms and Procedures
3.1.1 General

This Section 3.1 sets forth uniform terms and procedures that shall govern all Submittals
to IFA pursuant to the PPA Documents or Project Management Plan and component plans
thereunder. In the event of any irreconcilable conflict between the provisions of this Section 3.1
and any other provisions of the PPA Documents or Project Management Plan and component
plans thereunder concerning submission, review and approval procedures, this Section 3.1 shall
exclusively govern and control, except to the extent that the conflicting provision expressly
states that it supersedes this Section 3.1.

3.1.2 Time Periods

3.1.2.1 Except as otherwise provided in this Section 3.1.2, whenever
IFA is entitled to review, comment on, review and comment on, or to affirmatively approve or
accept, a Submittal, IFA shall have a period of twenty-eight (28) days to act after the date it
receives an accurate and complete Submittal in conformity with the PPA Documents, together
with a completed transmittal form in form to be mutually agreed and all necessary or requested
information and documentation concerning the subject matter.

3.1.2.2 Notwithstanding the provisions of Section 3.1.2.1, and except
as otherwise mutually agreed by the Parties at the Design Workshop, whenever IFA is entitled
to review, comment on, review and comment on, or to affirmatively approve or accept, a
Submittal consisting of Design Documents or Construction Documents, IFA shall have a period
of fifteen (15) days to act after the date it receives an accurate and complete Submittal or re-
submittal in conformity with the PPA Documents, together with a completed transmittal form in
form to be mutually agreed and all necessary or requested information and documentation
concerning the subject matter. If IFA determines that a Submittal of Design Documents or
Construction Documents is not complete, it will notify Developer of such determination within
such fifteen- (15)-day period. The Parties shall agree in good faith upon any necessary
extensions of the review-comment-and-approval period to accommodate particularly complex or
comprehensive Submittals.

3.1.2.3 If any other provision of the PPA Documents expressly provides
a longer or shorter period for IFA to act, such period shall control over the time periods set forth
in Section 3.1.2.1 and 3.1.2.2. If the time period for IFA to act should end on a day when IFA is
closed, the time period shall automatically be extended to the next day when IFA is open.

3.1.24 If at any given time IFA is in receipt of more than (a) ten (10)
concurrent Submittals in the aggregate (or other number of aggregate concurrent Submittals
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mutually agreed in writing by IFA and Developer) that are subject to IFA’s review and comment
or approval, except Submittals of parts or components of the Project Management Plan prior to
issuance of NTP2, or (b) the maximum number of concurrent Submittals of any particular type
set forth in any other provision of the PPA Documents, IFA may extend the applicable period for
it to act to that period in which IFA can reasonably accommodate the Submittals under the
circumstances, or such other period of extension set forth in any other provision of the PPA
Documents, and no such extension shall constitute an IFA-Caused Delay, IFA Change, Relief
Event or other basis for any Claim. However, if at any time IFA is in receipt of some Submittals
subject to clause (a) above and some Submittals subject to clause (b) above, then the higher
number of Submittals shall be used to determine whether IFA may extend the applicable period.
Submittals are deemed to be concurrent to the extent the review time periods available to IFA
under this Section 3.1.2 regarding such Submittals entirely or partially overlap. Whenever IFA is
in receipt of excess concurrent Submittals, Developer may establish by Notice to IFA an order of
priority for processing such Submittals; and IFA shall comply with such order of priority.

3.1.25 All time periods for IFA to act shall be extended by the period of
any delay caused by any Relief Event (for this purpose modified where applicable to refer to
Developer acts or omissions rather than IFA) or caused by delay, act, omission, breach, fault or
negligence of any Developer-Related Entity.

3.1.2.6 During any time that IFA is entitled under Section 3.4.2 to
increase the level of its Oversight of Developer’'s compliance with its obligations under the PPA
Documents, the applicable period for IFA to act on any Submittals received during such time
and not related to curing the Developer Default(s) that instigated the Section 3.4.2 action shall
automatically be extended by fourteen (14) days.

3.1.2.7 IFA shall endeavor to reasonably accommodate a written
request from Developer for expedited action on a specific Submittal, within the practical
limitations on availability of IFA personnel appropriate for acting on the types of Submittal in
guestion; provided Developer sets forth in its request specific, abnormal circumstances, not
caused by a Developer-Related Entity, demonstrating the need for expedited action. This
provision shall not apply, however, during any time described in Section 3.1.2.5 or 3.1.2.6.

3.1.3 IFA Discretionary Approvals

If the Submittal or other approval, consent, determination, acceptance, decision or other
action or matter is one where the PPA Documents indicate approval, consent, determination,
acceptance, decision or other action is required from IFA in its sole discretion or good faith
discretion, then IFA’s lack of approval, consent, determination, acceptance, decision or other
action within the applicable time period under Section 3.1.2 shall be deemed disapproval. If the
approval, consent, determination, acceptance, decision or other action is subject to the sole
discretion of IFA, then its approval, consent, determination, decision or other action (including a
failure to act which constitutes a disapproval) shall be final, binding and not subject to dispute
resolution, and such approval, consent, determination, acceptance, decision or other action
shall not constitute an IFA-Caused Delay, IFA Change, Relief Event or other basis for any
Claim. If the approval, consent, determination, acceptance, decision or other action (including a
failure to act which constitutes a disapproval) is subject to the good faith discretion of IFA, then
its approval, consent, determination, acceptance, decision or other action shall be binding,
unless it is finally determined through the Dispute Resolution Procedures by clear and
convincing evidence that such approval, consent, determination, acceptance, decision or other
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action (including a failure to act which constitutes a disapproval) or matter was arbitrary or
capricious, and if determined to be arbitrary and capricious through such Dispute Resolution
Procedures and causes delay, it will constitute and be treated as an IFA-Caused Delay.

3.1.4 Other IFA Approvals

3.14.1 Whenever the PPA Documents indicate that a Submittal or
other matter is subject to IFA’s approval or consent but the approval or consent is one not
governed by Section 3.1.3 concerning discretionary approvals or the Submittal or other matter is
subject to IFA’s reasonable discretion, then the standard shall be reasonableness.

3.1.4.2 If the reasonableness standard applies and IFA delivers no
approval, consent, determination, decision or other action within the applicable time period
under Section 3.1.2, then Developer may deliver to IFA a Notice stating the date within which
IFA was to have decided or acted and that if IFA does not decide or act within five (5) Business
Days after receipt of the Notice, delay from and after lapse of the applicable time period under
Section 3.1.2 may constitute IFA-Caused Delay for which Developer may be entitled to issue a
Relief Event Notice under Section 15.1.

3.1.5 IFA Review and Comment

Whenever the PPA Documents indicate that a Submittal or other matter is subject to
IFA’s review, comment, review and comment, disapproval or similar action not entailing a prior
approval and IFA delivers no comments, exceptions, objections, rejections or disapprovals
within the applicable time period under Section 3.1.2, then Developer may proceed thereafter at
its election and risk, without prejudice to IFA’s rights to later object or disapprove in accordance
with Section 3.1.7.1. No such failure or delay by IFA in delivering comments, exceptions,
objections, rejections or disapprovals within the applicable time period under Section 3.1.2 shall
constitute an IFA-Caused Delay, IFA Change, Relief Event or other basis for any Claim. When
used in the PPA Documents, the phrase "completion of the review and comment process" or
similar terminology means either (a) IFA has reviewed, provided comments, exceptions,
objections, rejections or disapprovals, and all the same have been resolved, or (b) the
applicable time period has passed without IFA providing any comments, exceptions, objections,
rejections or disapprovals.

3.1.6 Submittals Not Subject to Prior Review, Comment or Approval

Whenever the PPA Documents indicate that Developer is to deliver a Submittal to IFA
but express no requirement for IFA review, comment, disapproval, prior approval or other IFA
action, then Developer is under no obligation to provide IFA any period of time to review the
Submittal or obtain approval of it before proceeding with further Work, and IFA shall have the
right, but is not obligated, to at any time review, comment on, take exception to, object to, reject
or disapprove the Submittal in accordance with Section 3.1.7.1. No failure or delay by IFA in
delivering comments, exceptions, objections, rejections or disapprovals with respect to the
Submittal shall constitute an IFA-Caused Delay, IFA Change, Relief Event or other basis for any
Claim.

3.1.7 Resolution of IFA Comments and Objections

3.1.7.1 If the Submittal is one not governed by Section 3.1.3, IFA’s
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exception, objection, rejection or disapproval shall be deemed reasonable, valid and binding if
based on any of the following grounds or other grounds set forth elsewhere in the PPA
Documents:

a. The Submittal or subject provision thereof fails to comply, or is
inconsistent, with any applicable covenant, condition, requirement, standard (including Safety
Standards), term or provision of the PPA Documents or Project Management Plan and
component plans thereunder;

b. The Submittal or subject provision thereof is not to a standard equal to or
better than Good Industry Practice;

C. Developer has not provided all content or information required or
reasonably requested in respect of the Submittal or subject provisions thereof, provided that (i)
IFA assumes no duty, obligation or liability regarding completeness or correctness of any
Submittal, including a Submittal that is to be delivered to a Governmental Entity as a proposed
Governmental Approval, or in order to obtain, modify, amend, supplement, renew, extend, waive
or carry out a Governmental Approval, and (ii) Developer shall have the subsequent opportunity
to resubmit the Submittal with the required content or information;

d. Adoption of the Submittal or subject provision thereof, or of any proposed
course of action thereunder, would result in a conflict with or violation of any Law or
Governmental Approval; or

e. In the case of a Submittal that is to be delivered to a Governmental Entity
as a proposed Governmental Approval, or in order to obtain, modify, amend, supplement,
renew, extend, waive or carry out a Governmental Approval, it proposes commitments,
requirements, actions, terms or conditions that are (i) inconsistent with the PPA Documents, the
Project Management Plan (and component plans thereunder), applicable Law, the requirements
of Good Industry Practice, or the Department policy (except for policies that are incompatible
with the East End Crossing’s public-private contracting methodology) or (i) not usual and
customary arrangements that the Department offers or accepts for addressing similar
circumstances affecting its own projects (except for usual and customary arrangements that are
incompatible with the East End Crossing’s public-private contracting methodology).

3.1.7.2 Developer shall respond in writing to all of IFA’s comments,
exceptions, disapprovals and objections to a Submittal and, except as provided below, make
modifications to the Submittal as necessary to fully reflect and resolve all such comments,
exceptions, disapprovals and objections, in accordance with the review processes set forth in
this Section 3.1. Developer acknowledges that IFA may provide comments, exceptions,
disapprovals and objections which reflect concerns regarding interpretation or preferences of
the commenter or which otherwise do not directly relate to grounds set forth in Section 3.1.7.1.
Developer agrees to undertake reasonable efforts to accommodate or otherwise resolve any
such comments, exceptions, disapprovals or objections through the review processes described
in this Section 3.1. However, if the Submittal is not governed by Section 3.1.3, the foregoing
shall in no way be deemed to obligate Developer to incorporate any comments or resolve
exceptions, disapprovals or objections that (a) are not on any of the grounds set forth in Section
3.1.7.1 (and not on any other grounds set forth elsewhere in the PPA Documents), (b) are
otherwise not reasonable with respect to subject matter or length, and (c) would result in a delay
to a Critical Path on the Project Schedule, in Extra Work Costs or in Delay Costs, except
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pursuant to an IFA Change. If, however, Developer does not accommodate or otherwise
resolve any comment, exception, disapproval or objection, Developer shall deliver to IFA within
a reasonable time period, not to exceed thirty (30) days after receipt of IFA’'s comments,
exceptions, disapprovals or objections, a written explanation why modifications based on such
comment, exception, disapproval or objection are not required. The explanation shall include
the facts, analyses and reasons that support the conclusion.

3.1.7.3 The foregoing shall in no way be deemed to obligate Developer
to incorporate any comments or resolve exceptions, disapprovals and objections that would
render the Submittal erroneous, defective or less than Good Industry Practice, except pursuant
to an IFA Change.

3.1.7.4 If Developer fails to notify IFA within such time period, IFA may
deliver to Developer a Notice stating the date by which Developer was to have addressed IFA's
comments and that if Developer does not address those comments within five (5) Business
Days after receipt of this Notice, then that failure shall constitute Developer's agreement to
make all changes necessary to accommodate and resolve the comment or objection and full
acceptance of all responsibility for such changes without right to an IFA-Caused Delay, Change
Order, Relief Event or other Claim, including any Claim that IFA assumes design or other
liability.

3.1.7.5 After IFA receives Developer's explanation as to why the
modifications are not required as provided in Sections 3.1.7.2, 3.1.7.3 and 3.1.7.4, if IFA is not
satisfied with Developer’'s explanation the Parties shall attempt in good faith to resolve the
Dispute. If they are unable to resolve the Dispute and the Submittal is not one, subject to the
sole discretion of IFA under Section 3.1.3 the Dispute shall be resolved according to the Dispute
Resolution Procedures; provided that if IFA elects to issue a Directive Letter pursuant to Section
16.3 with respect to the matter in Dispute, Developer shall proceed in accordance with IFA's
Directive Letter while retaining any Claim as to the matter in Dispute.

3.1.8 Limitations on Developer’s Right to Rely

3.1.8.1 No review, comment, objection, rejection, approval,
disapproval, acceptance, concurrence, certification (including certificates of Substantial
Completion and Final Acceptance), or Oversight by or on behalf of IFA, including review and
approval of the Project Management Plan, and no lack thereof by IFA, shall constitute
acceptance by IFA of materials or Work or waiver of any legal or equitable right under the PPA
Documents, at Law, or in equity. IFA shall be entitled to remedies for unapproved Deviations,
Nonconforming Work and Developer Defaults and to identify additional Work which must be
done to bring the Work and East End Crossing into compliance with requirements of the PPA
Documents, regardless of whether previous review, comment, objection, rejection, approval,
disapproval, acceptance, concurrence, certification, or Oversight was conducted or given by
IFA. Regardless of any such activity or failure to conduct any such activity by IFA, Developer at
all times shall have an independent duty and obligation to fulfill the requirements of the PPA
Documents. Developer agrees and acknowledges that any such activity or failure to conduct
any such activity by IFA:

a. Is solely for the benefit and protection of IFA;

b. Does not relieve Developer of its responsibility for the selection and the
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competent performance of all Developer-Related Entities;

C. Does not create or impose upon IFA any duty or obligation toward
Developer to cause it to fulfill the requirements of the PPA Documents;

d. Shall not be deemed or construed as any kind of warranty, express or
implied, by IFA;
e. May not be relied upon by Developer or used as evidence in determining

whether Developer has fulfilled the requirements of the PPA Documents;

f. Shall not be deemed or construed as any assumption of risk by IFA as to
design, construction, operations, maintenance, performance or quality of Work or materials; and

g. May not be asserted by Developer against IFA as a defense, legal or
equitable, to, or as a waiver of or relief from, Developer’s obligation to fulfill the requirements of
the PPA Documents.

3.1.8.2 Developer shall not be relieved or entitled to reduction of its
obligations to perform the Work in accordance with the PPA Documents, or any of its other
liabilities and obligations, including its indemnity obligations, as the result of any activity
identified in Section 3.1.8.1 or failure to conduct any such activity by IFA. Such activity by IFA
shall not relieve Developer from liability for, and responsibility to cure and correct, any
unapproved Deviations, Nonconforming Work or Developer Defaults.

3.1.8.3 To the maximum extent permitted by Law, Developer hereby
releases and discharges IFA from any and all duty and obligation to cause Developer's Work or
the East End Crossing to satisfy the standards and requirements of the PPA Documents.

3.1.84 Notwithstanding the provisions of Sections 3.1.8.1, 3.1.8.2 and

3.1.8.3:

a. Developer shall be entitled to rely on written approvals and acceptances
from IFA (i) for the limited purpose of establishing that the approval or acceptance occurred or
(i) that are within its sole or absolute discretion, but only to the extent that Developer is
prejudiced by a subsequent decision of IFA to rescind such approval or acceptance;

b. Developer shall be entitled to rely on specific written Deviations IFA
approves under Section 5.2.4 0r 6.1.2.7;

C. Developer shall be entitled to rely on the certificate of Substantial
Completion from IFA for the limited purpose of establishing the commencement of IFA’'s
payment obligations and Developer’'s entitlement to receive Availability Payments, and the
respective dates thereof, nevertheless without prejudice to any rights and remedies available to
IFA respecting unapproved Deviations, Nonconforming Work and Developer Defaults;

d. IFA is not relieved from any liability arising out of a knowing and
intentional material misrepresentation under any written statement IFA delivers to Developer;
and

e. IFA is not relieved from performance of its express responsibilities under
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the PPA Documents in accordance with all standards applicable thereto.
3.2 Project Management Plan

3.2.1 Developer is responsible for all quality assurance and quality control activities
necessary to manage the Work, including the Utility Adjustment Work. Developer shall
undertake all aspects of quality assurance and quality control for the East End Crossing and
Work in accordance with the approved Project Management Plan, Good Industry Practice and
applicable Law.

3.2.2 Developer shall develop the Project Management Plan and its component parts,
plans and other documentation in accordance with the requirements set forth in Section 1.5.2.5
of the Technical Provisions and Good Industry Practice. The Project Management Plan shall
include all the parts, Management Plans and other documentation identified in Section 25 and
Attachment 01-1 of the Technical Provisions. In accordance with the Request for Proposals,
Developer was authorized to commence work on the Project Management Plan prior to the
Effective Date, and is authorized to continue such work, as necessary, after the Effective Date.

3.2.3 Developer shall ensure that the Project Management Plan meets all
requirements of Good Industry Practice, including those for quality assurance and quality
control, and all FHWA oversight requirements.

3.2.4 Developer shall submit to IFA for approval in its good faith discretion, in
accordance with the procedures described in Section 3.1 and the time line set forth in
Attachment 01-1 of the Technical Provisions, each component part, plan and other
documentation of the Project Management Plan and any proposed changes or additions to or
revisions of any such component part, plan or other documentation. It is deemed good faith for
IFA to disapprove and/or require changes to comply with Good Industry Practice, applicable
provisions of the PPA Documents, FHWA oversight requirements or applicable Law.

3.2.5 Developer shall not commence or permit the commencement of any aspect of
the design, construction, operation or maintenance before the relevant component parts, plans
and other documentation of the Project Management Plan applicable to such Work have been
submitted to and approved by IFA in accordance with the procedures described in Section 3.1
and the time line set forth in Attachment 01-1 of the Technical Provisions. The schedule for
submission of each component part, plan and other documentation of the Project Management
Plan or any proposed changes or additions thereto is included in Sections 1.5.2.5 and
Attachment 01-1 of the Technical Provisions.

3.2.6 If any part, plan or other documentation of the Project Management Plan refers
to, relies on or incorporates any manual, plan, procedure or like document, then all such
referenced or incorporated materials shall be submitted to IFA for approval at the time that the
relevant part, plan or other documentation of the Project Management Plan or change, addition
or revision to the Project Management Plan is submitted to IFA.

3.2.7 Developer shall carry out internal audits of the Project Management Plan at the
times prescribed in the Project Management Plan.

3.2.8 Developer shall cause each of its Contractors at every level to comply with the
applicable requirements of the approved Project Management Plan.
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3.2.9 The Quality Manager shall, irrespective of his or her other responsibilities, have
defined authority for ensuring the establishment and maintenance of the Project Management
Plan and reporting to IFA on the performance of the Project Management Plan. The Quality
Manager shall have authority independent of the Project Manager and at least equivalent in
level of authority to that of the Project Manager. The Quality Manager shall have direct
reporting obligations to superiors that are above the level of the Project Manager. The Project
Management Plan, including the Design QA/QC Plan and Construction QA/QC Plan, shall be
consistent with this Section. Refer to Sections 2.1 and 3.1 of the Technical Provisions for
additional terms and conditions applicable to the Quality Manager and quality assurance staff.

3.3 Traffic Management

3.3.1 Developer shall be responsible for the management of traffic on the East End
Crossing (a) from the NTP2 until commencement of the Operating Period, for the entire East
End Crossing and (b) from commencement of the Operating Period through the Term, for the
O&M Limits only. Developer shall manage traffic so as to preserve and protect safety of traffic
on the East End Crossing and Related Transportation Facilities and, to the maximum extent
practicable, to avoid disruption, interruption or other adverse effects on traffic flow, throughput or
level of service on the East End Crossing and Related Transportation Facilities. Developer shall
conduct traffic management in accordance with all applicable Technical Provisions, Laws and
Governmental Approvals, and in accordance with the Transportation Management Plan and
Temporary Traffic Control Plans.

3.3.2 Developer shall prepare and submit to IFA for its approval a Transportation
Management Plan for managing traffic. It shall address (a) during the initial construction of the
East End Crossing, orderly and safe movement and diversion of traffic on Related
Transportation Facilities, (b) throughout the Term after commencement of traffic operations,
orderly and safe movement and diversion of traffic on the East End Crossing and Related
Transportation Facilities, and (c) between Substantial Completion and Final Acceptance, orderly
and safe movement and diversion of traffic on the East End Crossing and Related
Transportation Facilities. Developer shall prepare the Transportation Management Plan in
accordance with Section 12.3 of the Technical Provisions. The Transportation Management
Plan shall comply with the Technical Provisions concerning traffic management and traffic
operations. Throughout the Term, Developer shall carry out all construction, maintenance,
repair and operational activities, including Incident and Emergency response and Rehabilitation
Work in accordance with the approved Transportation Management Plan.

3.3.3 Developer shall prepare and implement Temporary Traffic Control Plans in
accordance with Section 12.3.1 of the Technical Provisions and the approved Transportation
Management Plan to promote safe and efficient operation of the East End Crossing and Related
Transportation Facilities at all times during the course of any construction or operation of the
East End Crossing by Developer and during the Utility Adjustment Work.

3.3.4 IFA shall have at all times, without obligation or liability to Developer, the right to:

3.34.1 Issue Directive Letters to Developer regarding traffic
management and control (with which Developer shall promptly and reasonably comply), or
directly assume or enable the Department to directly assume traffic management and control, of
the East End Crossing or any portion thereof during any period IFA or the Department
designates the East End Crossing or a portion thereof for immediate use as an emergency
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evacuation route or route to respond to a disaster proclaimed by the Governor of Indiana or
his/her designee, including reversing the direction of traffic flow during such period; and

3.34.2 Provide on the East End Crossing, via variable message signs
or other means consistent with Good Industry Practice, traveler and driver information, and
other public information (e.g. Amber alerts), provided that the means to disseminate such
information does not materially interfere with the functioning of the TCS; provided, however, that
notwithstanding any such material interference, Developer shall nonetheless provide such
traveler, driver and other public information as is required to comply with the Technical
Provisions and applicable Law.

3.4 Oversight, Inspection and Testing

3.4.1 Oversight by IFA, FHWA, the Department; Assistance with Federal
Financial Plan Requirement

3.4.1.1 IFA shall have the right at all times to conduct Oversight, to the
extent necessary or advisable, including as provided in the Technical Provisions, (a) to comply
with FHWA, U.S. Army Corps of Engineers, U.S. Coast Guard or other applicable federal
agency requirements, (b) to verify Developer’'s compliance with the PPA Documents and Project
Management Plan and (c) otherwise to comply with other applicable Law. IFA may designate
any Person or Persons to carry out any Oversight on IFA’s behalf. IFA shall conduct Oversight
in accordance with Developer’s safety procedures and manuals, and in a manner that does not
unreasonably interfere with normal construction activity or normal operation and maintenance
activity.

3.4.1.2 Without limiting Section 3.4.1.1, IFA’'s Oversight rights shall
include the following:

a. Monitoring and auditing Developer and its Books and Records to
determine compliance with requirements of the PPA Documents and the approved Project
Management Plan, including (i) audit review of compliance with quality procedures and
processes under the Design QA/QC Plan and Construction QA/QC Plan, (ii) audit review of
Design Documents, Plans, Construction Documents, field work plans, land surveys, mapping,
other data collection tasks, other Submittals and other Books and Records, and (iii) audit of
performance of the activities set forth in the Public Involvement Plan, as provided in Section 6 of
the Technical Provisions;

b. Conducting audits of all design and pre-design activities for the East End
Crossing as needed to ascertain and evaluate Developer's design quality and safety control
processes, including (i) review of engineering calculations, engineering reports, and findings, (ii)
review of the work of Developer’s Environmental Compliance Manager (set forth in Section 7.3
of the Technical Provisions) for compliance with the Environmental Compliance and Mitigation
Plan, and (iii) review of certifications that Developer’s quality control checks of final Construction
Documents have been performed and documented, and that the Construction Documents
conform to the requirements of the PPA Documents;

C. Conducting audits of all construction-related activities for the East End
Crossing as needed to audit Developer's construction quality and safety control processes,
including (i) auditing the services of Developer’s accredited laboratories and associated testing
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devices and equipment, (ii) reviewing Developer’'s construction quality procedures, including
conducting limited field monitoring and inspections as needed for audit purposes of construction
activities, materials, and system components, as indicated in the PPA Documents, (iii) auditing
Developer’s records of all materials, materials tests, materials certifications, and performance
tests for East End Crossing systems, (iv) reviewing and investigating East End Crossing
progress, East End Crossing quality, Deviations, Defects, and rectification of Nonconforming
Work, and (v) conducting field monitoring and inspections in connection with IFA’s certifications
of Substantial Completion and Final Acceptance;

d. Conducting monthly reviews of East End Crossing documentation and
files as set forth in Section 1.5.2.6 of the Technical Provisions;

e. Conducting material tests, according to the Department’s test methods, to
verify Developer's compliance with all testing frequencies and requirements, including
performance and acceptance testing, set forth in the PPA Documents and the approved Project
Management Plan, the accuracy of the tests, inspections and audits performed by or on behalf
of Developer pursuant to the approved Design QA/QC Plan and approved Construction QA/QC
Plan, and compliance of materials incorporated into the East End Crossing with the applicable
requirements, conditions and standards of the PPA Documents, Governmental Approvals, the
Project Management Plan and Law;

f. Reviewing and commenting on Submittals;

g. Reviewing, commenting on and giving recommendations, objections or
exceptions regarding the Rehabilitation Work Schedule and revisions thereto, as provided in
Section 6.8.5;

h. Participating in meetings to discuss design progress, construction
progress, Developer’s quality control processes, audit activities, and other PMP issues;

i. Accompanying Developer on physical inspections associated with
Developer's Performance Inspections, conducting its own Performance Inspections, assessing
and scoring Developer's O&M Records, and assessing and scoring the condition of Elements,
as provided in Section 22 of the Technical Provisions;

J- Attending and witnessing Developer’'s other tests and inspections,
including system start-up and acceptance tests and inspections;

K. Reviewing Developer’s certification of Record Drawings and surveys;

l. Auditing the Books and Records of Key Contractors to confirm
compliance with this Agreement and applicable Law;

m. Investigating, analyzing and reporting on Safety Compliance and
performance of Safety Compliance Orders; and

n. Monitoring and auditing Developer’s detection, reporting, response times
and time to achieve rectification of breaches and failures for which Noncompliance Points may
be assessed pursuant to Section 11.3 and deductions or withholdings may be made from the
Availability Payments for Unavailability Events and Noncompliance Events in accordance with
Exhibit 10 (Payment Mechanism).
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3.4.1.3 Refer to Section 23.2 for IFA’s rights to audit Developer and its
Contractors.

3.4.14 IFA shall have the right, but not the obligation. to conduct,
formal prior reviews of every Design Document and Construction Document, except to the
extent necessary or advisable to comply with FHWA, U.S. Army Corps of Engineers or other
applicable federal agency requirements. IFA shall have the right, but not the obligation, to
conduct “over-the-shoulder” reviews of Design Documents and other Submittals.

3.4.1.5 Nothing in the PPA Documents shall preclude, and Developer
shall not interfere with, any review, inspection or oversight of Submittals or of Work that FHWA,
the Department or any regulatory agency with jurisdiction may desire to conduct pursuant to
their agreements with IFA and applicable Law.

3.4.1.6 Developer acknowledges that FHWA is involved with the East
End Crossing in a funding and oversight role of the East End Crossing. By virtue of the Project
being an FHWA “Major Project,” IFA has certain reporting and coordination requirements with
FHWA. To assist IFA in the preparation of its financial plan in respect of IFA’s obligations to
FHWA, no later than July 31 of each year, commencing on the July 31 following the Effective
Date:

For the period commencing on the Effective Date up to and including the Substantial
Completion Date, Developer shall: (1) provide to IFA the current estimate of the total cost of the
East End Crossing and the remaining cost to complete the East End Crossing, identify any
significant cost changes since the previous submission, discuss reasons for and implications of
the cost changes, and include a summary table showing the history of Developer’s total project
costs by major activity or category since the preceding submission; (2) provide to IFA the
current schedule and implementation plan for completing the East End Crossing, including a
date on which Substantial Completion is expected to occur, identify major milestones for each
phase of the East End Crossing and compare current milestone dates with milestone dates in
the Baseline Project Schedule and the preceding submission, and discuss reasons for changes
in such milestones; (3) provide to IFA current estimates of sources and uses of funds for the
East End Crossing, identify any significant funding changes since the preceding submission,
discuss reasons for and implications of the funding changes, and include a summary table
showing the history of East End Crossing funding since the prior submission; (4) provide to IFA
an updated cash flow schedule showing annual cash needs versus available revenue and
funding to meet those needs and identify any potential revenue and funding shortfalls,
addressing contingency measures that will or may be taken to address any shortfalls; (5)
provide to IFA cost containment strategies and risk mitigation plans that have been or may be
implemented to address factors that are affecting or could affect the scheduled completion or
financial viability of the East End Crossing; (6) provide to IFA the total value of approved
changes in project design or scope, and provide a listing of each individual change valued at
$2,500,000 or more, setting forth the rationale or need for the proposed change and describing
the impact of such change on the East End Crossing; and (7) provide to IFA, in form and
substance satisfactory to IFA, a written narrative report on the progress of design, permitting,
acquisition and construction of the East End Crossing since Developer’s previous submission to
IFA, describing in reasonable detail all significant activities concerning East End Crossing
status.
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For the period following the Substantial Completion Date until the end of the Term,
Developer shall: (1) provide to IFA an updated cash flow schedule showing annual cash inflows
(revenues, interest and other income) and outflows (operating costs, capital costs, Project Debt
Service, replenishment of reserves and other uses) with a narrative identifying any potential
revenue or funding shortfall and discussing contingency measures that will or may be taken to
address any shortfalls; (2) provide to IFA current and estimated amounts of revenues received
and the amounts deposited into each fund and account held under this Agreement and the
Funding Agreements and the amount disbursed from such funds and accounts and the balance
in each of the funds and accounts; and (3) provide to IFA a written narrative report explaining
any material variances in costs or revenues since Developer’s previous submission to IFA and
describing in reasonable detail any material matters that may affect the future performance of
Developer’s obligations under this Agreement and the causes thereof to include all operational
contracts and third-party transactions.

3.4.2 Increased Oversight, Testing and Inspection

3421 In addition to other remedies available under this Agreement,
IFA shall be entitled to change the type and/or increase the level of its Oversight of the East End
Crossing and Developer’'s compliance with its obligations under the PPA Documents, in such
manner and to such level as IFA sees fit, if at any time:

a. The number of Uncured Noncompliance Points assessed against
Developer equals or exceeds (i) seventy (70), for any date occurring prior to three (3) months
after the Substantial Completion Date or (ii) fifty (50), for any date occurring on or after three (3)
months after the Substantial Completion Date;

b. There exists a Persistent Developer Default; or

C. Developer receives one or more Warning Notices or Notices of Developer
Default that may become a Default Termination Event as set forth in Section 20.3.1.

3.4.2.2 If IFA changes the type or increases the level of its Oversight
pursuant to Section 3.4.2.1, then Developer shall pay and reimburse IFA within thirty (30) days
after receipt of written demand and reasonable supporting documentation all reasonable
increased costs and fees IFA incurs in connection with such action, including IFA’s Recoverable
Costs. Such obligation to pay and reimburse shall apply to all changes in the type or increases
in the level of IFA’s Oversight occurring until Developer has:

a. Reduced the number of Uncured Noncompliance Points below the
threshold triggering such heightened scrutiny;

b. Reduced by fifty percent (50%) the number of Uncured Noncompliance
Points outstanding on the date IFA delivers the Notice invoking such heightened scrutiny;

C. Fully and completely cured the breaches and failures that are the basis
for a potential Default Termination Event and any other then-existing Developer Defaults; and

d. Completed delivery to IFA and performance of an approved remedial
plan, if at any time during which IFA is so entitled IFA changes the type and/or increases the
level of Oversight and IFA also requires Developer to prepare and implement a remedial plan
pursuant to Section 19.2.6.
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3.4.2.3 The foregoing does not preclude IFA, at its sole discretion and
expense, from increasing its level of monitoring, inspection, sampling, measuring, testing,
auditing and other Oversight at other times.

3.5 Rights of Cooperation and Access

3.5.1 Developer at all times shall coordinate and cooperate, and require its Contractors
to coordinate and cooperate, with IFA, its Authorized Representative and the Department to
facilitate IFA's and the Department’'s Oversight activities. Developer shall cause its
representatives to be available at all reasonable times for consultation with IFA or its designee.
Developer at all times shall coordinate and cooperate, and require its Contractors to coordinate
and cooperate, with (i) IFA’'s and the Department’s contractors performing work on or around
the Project Right of Way relating to the portion of Project Section 6 that is not included in the
East End Crossing scope of Work as described in the Technical Provisions, and (ii) the Tolling
Systems Integrator in connection with its activities relating to the installation and testing of the
TCS and the Tolling Equipment.

3.5.2 Without limiting the foregoing, IFA, its Authorized Representative and the
Department shall have the right to, and Developer shall afford each of them, (a) safe and
unrestricted access to the East End Crossing at all times, (b) safe access during normal
business hours to Developer's East End Crossing offices and operations buildings, (c) safe
access during normal business hours to the Project Specific Locations, and (d) unrestricted
access to data respecting the East End Crossing design, construction, operations and
maintenance, and the Utility Adjustment Work. While IFA, its Authorized Representative, the
Department, and their respective contractors are present on the East End Crossing, they shall
abide by the Design-Build Contractor's reasonable, non-discriminatory safety policies and
practices.

3.5.3 Without limiting the foregoing in Sections 3.5.1 and 3.5.2, Developer shall deliver
to IFA, upon request, accurate and complete Books and Records, data and other information
regarding Work, the East End Crossing and the Utility Adjustment Work, in the format required
by the Technical Provisions. The following provisions apply to the materials and information
described in the preceding sentence:

3.5.31 Developer shall have the right to designate conspicuously any
documents that it believes contain confidential financial information, trade secret, proprietary
information or other information exempted from disclosure in response to a public records
request by placing "CONFIDENTIAL" in the header or footer of such page or record affected.
Blanket designations that do not identify the specific information shall not be acceptable and
may be cause for IFA to treat the entire document or record as public information. Nothing
contained in this Section 3.5.3.1 shall modify or amend requirements and obligations imposed
on IFA by the Public Records Act or other applicable Law. The provisions of the Public Records
Act or other laws shall control in the event of a conflict between the procedures described above
and the applicable Law.

3.5.3.2 If a request is made for disclosure of Books and Records that
have been designated by Developer as "CONFIDENTIAL", IFA will notify Developer and submit
a request for advice from IFA’s general counsel prior to disclosing any such documents in
accordance with the Public Records Act and other applicable Law. Developer shall then have
the opportunity to either consent to the disclosure or assert its basis for non-disclosure and
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claimed exception under the Public Records Act or other applicable Law to IFA’s general
counsel within the time period specified in the notice issued by IFA (if any) and prior to the
deadlines for release set forth in the Public Records Act and other applicable Law. However, it
is the responsibility of Developer to monitor such proceedings and make timely filings. IFA may,
but is not obligated to, make filings of its own concerning possible disclosure; however, IFA is
under no obligation to support the positions of Developer. By entering this Agreement,
Developer consents to, and expressly waives any right to contest, the provision by IFA to IFA’s
general counsel of all, or representative samples of, the Books and Records in accordance with
the Public Records Act. IFA shall have no responsibility or obligation for a failure of IFA’'s
general counsel to respond or to respond timely to any IFA request for advice and IFA shall not
be required to wait therefor if it is required to disclose or otherwise take action under the Public
Records Act or other applicable Law. Under no circumstances will IFA be responsible or
liable to Developer or any other party as a result of disclosing any such materials,
including materials marked “CONFIDENTIAL,” whether the disclosure is deemed
required by Law or by an order of court or IFA’s general counsel or occurs through
inadvertence, mistake or negligence on the part of IFA or its officers, employees,
contractors or consultants.

3.5.3.3 IFA will not advise a submitting party or Developer as to the
nature or content of documents entitled to protection from disclosure under the Public Records
Act or other applicable Laws, as to the interpretation of such Laws, or as to definition of trade
secret. Developer shall be solely responsible for all determinations made by it under applicable
Laws and for clearly and prominently marking each and every page or sheet of materials with
"CONFIDENTIAL" as it determines to be appropriate. Developer is advised to contact its own
legal counsel concerning the effect of applicable Laws to Developer's Books and Records.

3.5.34 In the event of any proceeding or litigation concerning the
disclosure of any Books and Records to third parties, Developer shall be responsible for
otherwise prosecuting or defending any action concerning the materials at its sole expense and
risk; provided, however, that IFA reserves the right, in its sole discretion, to intervene or
participate in the litigation in such manner as it deems necessary or desirable. All costs and
fees (including attorneys’ fees and costs) incurred by IFA in connection with any litigation,
proceeding or request for disclosure of Books and Records shall be reimbursed and paid by
Developer.

3.6 Testing and Test Results

Each of IFA and the Department shall have the right to attend and witness any tests and
verifications to be conducted pursuant to the Technical Provisions and applicable Management
Plans. Developer shall provide to IFA all test results and reports (which shall be provided in
electronic format in accordance with the Technical Provisions) within ten (10) days after
Developer or its Contractor receives them.

3.7 Interpretive Engineering Decisions

3.7.1 Developer may apply in writing to IFA for approvals of an interpretive engineering
decision concerning the meaning, scope, interpretation and application of the Technical
Provisions (an “Interpretive Engineering Decision”). IFA may issue a written approval of
Developer's proposed Interpretive Engineering Decision (if any), may issue its own Interpretive
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Engineering Decision or may disapprove any Interpretive Engineering Decision Developer
proposes.

3.7.2 Within fourteen (14) days after Developer applies for an Interpretive Engineering
Decision, or such other time period as IFA and Developer may agree to at the time of such
application, IFA shall provide its written determination including explanation of any disapproval
of such application or any differing interpretation; provided that no presumption of approval or
disapproval shall arise by reason of IFA’s delay in issuing its written determination. If Developer
disputes IFA’s disposition of the application, such dispute shall be subject to resolution in
accordance with the Dispute Resolution Procedures.

3.7.3 Accepted Interpretive Engineering Decisions shall constitute provisions of the
Technical Provisions and shall not constitute an IFA Change or entitle Developer to any
additional compensation, time or deadline extension or other Claim or relief. Subsequent IFA
orders and directives that are contrary to the Interpretive Engineering Decision shall constitute
an IFA Change.

3.8 Meetings

3.8.1 Developer shall conduct regular progress meetings with IFA at least once a
month during the course of design and construction, including any design and construction
occurring during the Operating Period. At IFA’s request, Developer will require each Design-
Build Contractor and engineer of record to attend the progress meetings.

3.8.2 At IFA’s request, Developer shall conduct regular quarterly meetings with IFA
during the Operating Period. At IFA’s request, Developer will require each O&M Contractor to
attend the quarterly meetings.

3.8.3 [reserved]

3.8.4 The Parties shall hold any other meetings, at such times, frequency and
locations, as applicable, as set forth in the Technical Provisions.

3.8.5 IFA and Developer, through their respective Authorized Representatives, shall
meet from time to time at the other Party’s request to discuss and resolve matters relating to the
Design Work, Construction Work, O&M Work or the East End Crossing.

3.8.6 Developer shall schedule all meetings with IFA at a date, time and place
reasonably convenient to both Parties and, except in the case of urgency, shall provide IFA with
Notice and a meeting agenda at least five (5) Business Days in advance of each meeting.

3.8.7 Developer shall schedule all progress and periodic meetings with its Design-Build
Contractor and its O&M Contractor(s) at a date, time and place reasonably convenient for IFA to
attend and, except in the case of urgency, shall provide IFA with Notice and an agenda for such
meetings at least five (5) Business Days in advance of each meeting. IFA is authorized to
attend all such meetings and is permitted to raise any questions, concerns or opinions without
restriction.
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ARTICLE 4. EAST END CROSSING PLANNING, CONDITIONS AND APPROVALS,;
ENVIRONMENTAL COMPLIANCE; PUBLIC INFORMATION

4.1 Preliminary Planning and Engineering Activities

Developer, through the appropriately qualified and licensed design professionals
identified in the Project Management Plan, shall perform or cause to be performed all
engineering activities appropriate for development of the East End Crossing and the Utility
Adjustments included in the Design Work and/or the Construction Work in accordance with the
PPA Documents and Good Industry Practice, including (a) technical studies and analyses; (b)
geotechnical, seismic, flooding and biological investigations; (c) right-of-way mapping, surveying
and appraisals; (d) Utility subsurface investigations and mapping; (e) Hazardous Materials
investigations; and (f) design and construction surveys.

4.2 Site Conditions

4.2.1 Subject to the specific relief available to Developer under Article 15 for Relief
Events under clauses (m), (n), (0), (p), (@) (u) and (v) of the definition of Relief Event, Developer
shall bear the risk of any incorrect or incomplete review, examination and investigation by it of
the Site and surrounding locations (even if Developer conducted a Reasonable Investigation),
and of any incorrect or incomplete information resulting from preliminary engineering activities
conducted by Developer, IFA or any other Person. IFA makes no warranties or representations
as to any surveys, data, reports or other information provided by IFA or other Persons
concerning surface conditions and subsurface conditions, including information relating to
Utilities, Hazardous Materials, contaminated groundwater, archeological, paleontological,
cultural and historic resources, flooding conditions, seismic conditions, and Threatened or
Endangered Species, affecting the Work, the Site or surrounding locations. Except for (i) the
Utility Information for purposes of the Relief Event under clause (u) of the definition of Relief
Event, (ii) the Geotechnical Baseline Report for purposes of the Relief Event under clause (p)(i)
of the definition of Relief Event and (iii) the geotechnical data report included among the
Reference Information Documents for the purposes of the Relief Event under clause (p)(ii) of
the definition of Relief Event, Developer acknowledges that such information is for Developer's
reference only and has not been verified.

4.2.2 Subject to the specific relief available to Developer under Article 15 for Relief
Events under clauses (m), (n), (0), (p), (@) (u) and (v) of the definition of Relief Event, Developer
shall bear the risk of all conditions occurring on, under or at the Site, including (a) physical
conditions of an unusual nature, differing materially from those ordinarily encountered in the
area, (b) changes in surface topography, (c) variations in subsurface moisture content, (d)
variations in speeds and ranges; (e) Utility facilities, (f) the presence or discovery of Hazardous
Materials, including contaminated groundwater, (g) the discovery at, under or on the Project
Right of Way of any archeological, paleontological, cultural or historical resources, and (h) the
discovery at, near or on the Project Right of Way of any Threatened or Endangered Species.

4.3 Governmental Approvals

4.3.1 IFA has obtained or is in the process of obtaining the IFA-Provided Approvals for
the East End Crossing, based on the Reference Design contained in the Reference Information
Documents. IFA has applied for, but has not obtained as of the Effective Date, the IFA-Initiated
Approvals, based on the Reference Design. Developer acknowledges it has received and is
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familiar with the applications and supporting documentation for the Environmental Approvals as
contained in the Reference Information Documents.

4.3.2 Developer hereby assumes responsibility for continuing application and
processing for the Environmental Approvals other than the IFA-Provided Approvals but including
IFA-Initiated Approvals, and shall obtain all other Governmental Approvals required in
connection with the East End Crossing, the Project Right of Way or the Work. In addition,
Developer hereby assumes responsibility for, and shall obtain, any modifications, renewals and
extensions of the IFA-Provided Approvals required in connection with (a) Developer's
Schematic Design or Final Design or (b) a Relief Event. Developer shall deliver to IFA true and
complete copies of all new or amended Governmental Approvals.

4.3.3 Prior to submitting to a Governmental Entity any application for a Governmental
Approval (or any proposed modification, renewal, extension or waiver of a Governmental
Approval or provision thereof), Developer shall submit the same, together with any supporting
environmental studies, analyses and data, to IFA (a) for approval or (b) for review and
comment, as specified in the Technical Provisions, including as specified in Section 7.4 of the
Technical Provisions.

4.3.4 As between IFA and Developer, Developer shall perform all necessary actions,
and shall bear all risk of delay and all risk of increased cost, resulting from or arising out of (a)
any differences between Developer’'s design for any portion of the East End Crossing and the
Reference Design or Developer's Schematic Design, including differences due to any
alternative technical concepts approved by IFA and included in Developer's Schematic Design,
but excluding any differences due to an IFA Change, or (b) differences between the construction
means and methods (including temporary works) Developer chooses for any portion of the East
End Crossing and those set forth, referred to or contemplated in any IFA-Provided Approval or
applications and submissions made by IFA for IFA-Initiated Approvals, excluding any
differences due to an IFA Change, a Discriminatory O&M Change, a Non-Discriminatory O&M
Change, a Change in Law or Change in Adjustment Standards. Such actions and risks shall
include:

434.1 Any associated with change in the East End Crossing location;

4.3.4.2 Conducting all necessary environmental studies and preparing
all necessary environmental documents in compliance with applicable Environmental Laws;

4.3.4.3 Obtaining and complying with all necessary new Governmental
Approvals or amendments to existing Governmental Approvals;

4344 Obtaining and complying with all necessary modifications,
renewals and extensions of the existing IFA-Provided Approvals, other existing Governmental
Approvals or of pending applications for IFA-Provided Approvals or other Governmental
Approvals; and

4.3.45 All risk and cost of litigation.
4.3.5 If Developer is unable to obtain any of the items described in Sections 4.3.4.3 or

4.3.4.4, then Developer shall design and build the East End Crossing according to the
requirements of the Technical Provisions and the construction means and methods (including
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temporary works) set forth, referred to or contemplated in any IFA-Provided Approval or
applications and submissions made by IFA for IFA-Initiated Approvals, or such other design,
means and methods for which Developer is able to obtain necessary Governmental Approvals
and that comply with the PPA Documents; and no such circumstance shall (a) constitute an IFA-
Caused Delay, IFA Change, Relief Event or other basis for any Claim, or (b) be, or be deemed
to be, a representation or warranty by IFA as to the feasibility, accuracy or completeness of, or
absence of errors in, the Reference Design.

4.3.6 If Developer pursues Additional Properties outside the Project Right of Way, or
any other modification of or Deviation from any Governmental Approvals, including IFA-
Provided Approvals, Developer shall first comply with, and obtain any consent or waiver
required pursuant to, then-existing agreements between IFA and other Governmental Entities.

4.3.7 At Developer’s request and subject to Sections 4.3.8, 4.3.9 and 4.3.10, IFA shall
reasonably assist and cooperate with Developer in obtaining from Governmental Entities the
Governmental Approvals (including any modifications, renewals and extensions of existing
Governmental Approvals from Governmental Entities) required to be obtained by Developer
under the PPA Documents. Such assistance and cooperation shall include:

43.7.1 Joining in conferences and meetings with such Governmental
Entities;

4.3.7.2 Sharing data, information and documents available to IFA
relevant to the application for the Governmental Approvals;

4.3.7.3 Coordinating and working with elected and other public officials
as necessary and appropriate;

43.7.4 Assisting with evaluation and definition of solutions;

4.3.75 If necessary, acting as the lead agency and directly
coordinating with such Governmental Entities; and

4.3.7.6 Otherwise partnering to facilitate issuance of such
Governmental Approvals.

4.3.8 Except as set forth in Section 4.3.10, IFA and Developer shall work jointly to
establish a scope of work and budget for IFA’'s Recoverable Costs related to the assistance and
cooperation IFA will provide for Governmental Approvals. Except as set forth in Section 4.3.10,
subject to any agreed scope of work and budget and to any rights of Developer in the case of a
Relief Event, Developer shall fully reimburse IFA for all costs and expenses, including IFA’s
Recoverable Costs, it incurs in providing such cooperation and assistance, including those
incurred to conduct further or supplemental environmental studies.

4.3.9 IFA’s obligation to assist and cooperate pursuant to Section 4.3.7 shall not
require IFA to:

4391 Take a position which it believes to be inconsistent with the
PPA Documents, the Project Management Plan (and component plans thereunder), applicable
Law, Governmental Approval(s), the requirements of Good Industry Practice, or the Department
policy (except policies that are incompatible with the East End Crossing’s public-private
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contracting methodology);

4.3.9.2 Take a position that is not usual and customary for the
Department to take in addressing similar circumstances affecting its own projects (except for
usual and customary arrangements that are incompatible with the East End Crossing’s public-
private contracting methodology); or

4.39.3 Refrain from concurring with a position taken by a
Governmental Entity if IFA believes that position to be correct.

4.3.10 Litigation involving Environmental Approvals is subject to the following
provisions:

4.3.10.1 If any IFA-Initiated Approval is denied, (a) the Parties shall
promptly confer to analyze the circumstances and determine what further action to take, and (b)
either Party may elect to appeal such denial and to bring legal action challenging the denial. If
either Party elects, or both Parties elect, to appeal and bring legal action, then the Parties shall
reasonably assist and cooperate with one another, each at its own expense, in the conduct of
such appeal and legal action. If both Parties elect to pursue appeal and legal action, then they
shall enter into, or cause their respective legal counsel to enter into, a joint prosecution
agreement setting forth terms for their joint cooperation and prosecution of the appeal and legal
action; provided, however, that such agreement shall provide that IFA shall lead any joint
cooperation arrangement at IFA’'s sole option. The Parties also may mutually choose, but are
not obligated, to be jointly represented by legal counsel in such appeal and legal action.

4.3.10.2 If any administrative proceeding, litigation or other legal action
is brought by a third party challenging the issuance of an Environmental Approval for the Project
and/or the East End Crossing, the Parties shall actively assist and cooperate with one another,
each at its own expense, to defend their interests and the subject Environmental Approval.
Developer shall also cooperate with IFA in defending IFA’s interests. At the request of either
Party, both Parties may mutually choose, but are not obligated, to enter into, or cause their
respective legal counsel to enter into, a joint defense agreement setting forth terms for their joint
cooperation and defense. If the Parties enter into such a joint defense agreement, the Parties
also may mutually choose, but are not obligated, to be jointly represented by legal counsel in
such administrative proceeding, litigation or other legal action.

4.3.11 Certain Governmental Entities may require that Governmental Approvals from
them be applied for or issued in IFA’'s or the Department's name and/or that IFA or the
Department directly coordinates with such Governmental Entities in connection with obtaining
Governmental Approvals. In such event, Sections 4.3.8 and 4.3.9 shall apply, and Developer at
its expense shall provide all necessary support and efforts to apply for and obtain the
Governmental Approval. Such support shall include conducting necessary field investigations,
preparing mitigation analyses and studies and plans, preparing surveys, and preparing any
required reports, applications and other documents in form approved by IFA. Such support also
may include joint coordination and joint discussions and attendance at meetings with the
applicable Governmental Entity. Refer to Section 7.4 of the Technical Provisions for more
specific provisions on applications in IFA’'s name for Environmental Approvals.
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4.3.12 Developer shall be solely responsible for compliance with all applicable Laws in
relation to Project Specific Locations and for obtaining any Environmental Approval or other
Governmental Approval required in connection with Project Specific Locations.

4.4 Major Environmental Approvals

4.4.1 Attachment 7-1 of the Technical Provisions identifies those Governmental
Approvals that are classified under the PPA Documents as Major Environmental Approvals to
be obtained by Developer. If an environmental Governmental Approval is not listed as a Major
Environmental Approval in Attachment 7-1 of the Technical Provisions, then it shall not
constitute a Major Environmental Approval for purposes of the PPA Documents, regardless of
the subject matter, scope, necessity or requirements of the Governmental Approval.

4.4.2 Attachment 7-1 of the Technical Provisions also identifies the Major
Environmental Approval Deadline for each Major Environmental Approval. If a Major
Environmental Approval Deadline is tied to submission to the Governmental Entity of a
completed application that must be submitted by IFA pursuant to Section 4.3.11, then, subject to
Sections 4.3.8 and 4.3.9, IFA shall submit it to the Governmental Entity within five (5) days after
IFA receives the completed application from Developer.

4.5 Environmental Compliance

4.5.1 Except as provided otherwise in Section 4.5.2, IFA delegates to Developer, and
Developer accepts, all IFA obligations, commitments and responsibilities under all
Environmental Approvals (including, without limitation, the NEPA Documents). Except as
provided otherwise in Section 4.5.2, throughout the Term and the course of the Work,
Developer shall:

4511 Comply with all Environmental Laws;

4512 Comply with all conditions, and requirements imposed by all
Environmental Approvals (including the NEPA Documents) to be obtained by Developer;

4513 Comply with the conditions and requirements of the
Environmental Approvals to be obtained by IFA as part of the IFA-Provided Approvals, to the
extent identified in the Technical Provisions;

4514 Perform all commitments and mitigation measures set forth in
all Environmental Approvals which are expressly identified in the Technical Provisions as
delegated to Developer;

45.15 Undertake all actions required by, or necessary to maintain in
full force and effect, all Environmental Approvals to be obtained by Developer; and

45.1.6 Undertake all actions required by, or necessary to maintain in
full force and effect, those Environmental Approvals to be obtained by IFA as part of the IFA-
Provided Approvals, to the extent identified in the Technical Provisions and to the extent such
actions are within the reasonable control of Developer.
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4.5.2 IFA retains sole responsibility for payment and performance of the environmental
obligations, commitments and responsibilities expressly identified as not delegated to Developer
in the Technical Provisions.

4.5.3 Developer shall perform or cause to be performed all environmental mitigation
measures required under the PPA Documents.

454 Developer shall comply with the provisions, requirements and obligations
regarding environmental compliance set forth at Section 7.3 of the Technical Provisions.

4.6 Third-party Agreements

Developer shall not enter into any agreement with any Governmental Entity, Utility,
property owner or other third party having regulatory jurisdiction over any aspect of the East End
Crossing or Work or having any property interest affected by the East End Crossing or the Work
that in any way purports to obligate IFA, or states or implies that IFA has an obligation, to the
third party to carry out any installation, design, construction, maintenance, repair, operation,
control, supervision, regulation or other activity after the end of the Term, unless IFA otherwise
approves in writing in its sole discretion. Developer has no power or authority to enter into any
such agreement with a third party in the name or on behalf of IFA.

4.7 Community Outreach and Public Information

Developer shall provide ongoing information to the public concerning the development,
construction, operation and maintenance of the East End Crossing, in accordance with the
Public Involvement Plan prepared by Developer pursuant to Section 6 of the Technical
Provisions.

ARTICLE 5. DESIGN AND CONSTRUCTION
5.1 General Obligations of Developer; Scope of Initial Design and Construction

5.1.1 Developer, in addition to performing all other requirements of the PPA
Documents, shall:

5.1.1.1 Furnish all design and other services, provide all materials,
equipment and labor and undertake all efforts necessary or appropriate (excluding only those
materials, services and efforts which the PPA Documents expressly specify will be undertaken
by IFA or other Persons) to construct the East End Crossing and maintain it during construction,
so as to achieve Substantial Completion and Final Acceptance by the applicable Project
Schedule Deadlines;

5.1.1.2 At all times ensure that the Project Manager identified in Exhibit
2-H (Equity Members, Contractors and Key Personnel Commitments) or otherwise approved by
IFA (a) will have full responsibility for the prosecution of the D&C Work, (b) will act as agent and
be a single point of contact in all matters on behalf of Developer at least until Final Acceptance,
(c) is present (or his or her approved designee is present) at the Site at all times that Design
Work or Construction Work is performed, and (d) will be available to respond promptly to IFA or
its Authorized Representative;

5.1.1.3 Comply with, and require that all Contractors comply with, all
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requirements of all applicable Laws applicable to the D&C Work;

5.1.1.4 Cooperate with IFA and Governmental Entities with jurisdiction
in all matters relating to the Work, including their review, inspection and oversight of D&C Work;

5.1.1.5 Use commercially reasonable efforts to mitigate delay to design
and construction of the East End Crossing and mitigate damages due to delay in all
circumstances, to the extent possible, including by re-sequencing, reallocating or redeploying
Developer’s and its Contractors’ forces to other work, as appropriate; and

5.1.2 The scope of the initial D&C Work shall consist of all Work necessary to
complete the East End Crossing as set forth in Section 1 of the Technical Provisions.

5.2 Performance, Design and Construction Standards; Deviations

5.2.1 Developer shall furnish all aspects of the Design Work and all Design
Documents, including design required in connection with the operation and maintenance of the
East End Crossing and Rehabilitation Work and shall construct the East End Crossing and/or
Utility Adjustments included in the Construction Work as designed, free from Defects, and in
accordance with

5.2.1.1 Good Industry Practice;

5.2.1.2 The requirements, terms and conditions set forth in the PPA
Documents;

5.2.1.3 The Project Schedule;

5214 All Laws;

5.2.15 The requirements, terms and conditions set forth in all

Governmental Approvals; and

5.2.1.6 The approved Project Management Plan and all component
plans prepared or to be prepared thereunder.

5.2.2 Developer also shall construct the East End Crossing and/or Utility Adjustments
included in the Construction Work in accordance with (a) the Final Design Documents, and (b)
the Construction Documents, in each case taking into account the Project Right of Way limits
and other constraints affecting the East End Crossing.

5.2.3 The East End Crossing design and construction shall be subject to certification
pursuant to the procedures contained in the approved Design QA/QC Plan and approved
Construction QA/QC Plan.

5.2.4 Developer may apply for IFA approval of Deviations from applicable Technical
Provisions regarding design or construction. The Deviation approval process shall be as
follows.

5.24.1 All applications shall be in writing. Where Developer applies for
a Deviation as part of the Submittal of a component plan of the Project Management Plan,

INDIANA FINANCE AUTHORITY -28 - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT
426544 ADDENDUM #7#6—



Developer shall specifically identify and label the proposed Deviation.

5.2.4.2 IFA shall consider in its sole discretion, but have no obligation
to approve, any such application. Developer shall bear the burden of persuading IFA that the
Deviation sought constitutes sound and safe design, engineering and or construction practices
consistent with Good Industry Practice and achieves IFA’s applicable Safety Standards and
criteria. and does not jeopardize the quality, integrity, life-cycle performance, service
performance or extreme event performance of the East End Crossing.

5.2.4.3 No Deviation shall be deemed approved or be effective unless
and until stated in writing signed by IFA’s Authorized Representative. IFA’s affirmative written
approval of a component plan of the Project Management Plan shall constitute (a) approval of
the Deviations expressly identified and labeled as Deviations therein, unless IFA takes
exception to any such Deviation and (b) disapproval of any Deviations not expressly identified
and labeled as Deviations therein.

5.24.4 IFA's lack of issuance of a written approval of a Deviation within
fourteen (14) days after Developer applies therefor in writing shall be deemed a disapproval of
such application.

5.2.45 IFA’s denial or disapproval of a requested Deviation shall be
final and not subject to the Dispute Resolution Procedures.

5.2.4.6 IFA may elect to process the application as a Change Request
under Section 16.2 rather than as an application for a Deviation.

5.2.5 Developer shall use reasonable care to identify any provisions of the Technical
Provisions that are erroneous, create a potentially unsafe condition (including with respect to
extreme event performance of the East End Crossing), or are or become inconsistent with the
PPA Documents, Good Industry Practice or applicable Law. Whenever Developer knows or, in
the exercise of reasonable care, should have known that a provision of the Technical Provisions
is erroneous, creates a potentially unsafe condition or is or becomes inconsistent with the PPA
Documents, Good Industry Practice or applicable Law, Developer shall have the duty to provide
Notice to IFA of such fact and of the changes to the provision that Developer believes are the
minimum necessary to render it correct, safe and consistent with the PPA Documents, Good
Industry Practice and applicable Law. If it is reasonable or necessary to adopt changes to
rectify the Technical Provisions after the Effective Date, such changes shall not be grounds for a
Relief Event or other Claim, unless (a) Developer neither knew nor, with the exercise of
reasonable diligence and care, should have known of the need for the changes prior to
commencing or continuing any D&C Work affected by the problematic provision, or (b)
Developer knew of and reported to IFA the problematic provision prior to commencing or
continuing any D&C Work affected by the problematic provision and IFA did not adopt
reasonable and necessary changes. If Developer commences or continues any D&C Work
affected by such a change after the need for the change was discovered or suspected, or
should have been discovered or suspected through the exercise of reasonable care, Developer
shall bear any additional costs and time associated with redoing the Work already performed.
Inconsistent or conflicting provisions of the PPA Documents shall not be treated as erroneous
provisions under this Section 5.2.5, but instead shall be reconciled under Section 1.2.
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5.2.6 References in the Technical Provisions to manuals or other publications relating
to the Design Work or Construction Work prior to the Substantial Completion Date shall mean
the most recent editions in effect as of the Setting Date, unless expressly provided otherwise.
Any changes to the Technical Provisions, including Safety Standards, respecting Design Work
or Construction Work prior to the Substantial Completion Date shall be subject to the Change
Order process for an IFA Change in accordance with Article 15. Safety Compliance changes
shall be in accordance with Section 9.2.

5.2.7 The Parties anticipate that from time to time after the Setting Date IFA will adopt,
including through revisions to existing manuals and publications or new manuals and
publications, changed, added or replacement standards, criteria, requirements, conditions,
procedures, specifications and other provisions, including Safety Standards, relating to D&C
Work of general application to the Department transportation facilities. Pursuant to Section 16.1
and subject to Sections 9.2 and 5.2.6, IFA shall have the right in its sole discretion to add such
changed, added or replacement standards, criteria, requirements, conditions, procedures,
specifications and other provisions, including Safety Standards, to the Technical Provisions by
Notice to Developer, whereupon they shall constitute amendments, and become part, of the
Technical Provisions and replace and supersede inconsistent provisions of the Technical
Provisions. [FA will identify superseded provisions in its Notice to Developer. For any D&C
Work undertaken after the Substantial Completion Date (e.g. Rehabilitation Work), Developer
shall comply with the changed, added or replacement standards, criteria, requirements,
conditions, procedures, specifications and other provisions, including changed, added or
replacement Safety Standards, and the same shall constitute an IFA Change or other Relief
Event.

5.2.8 Developer shall implement Safety Compliance prior to Substantial Completion, at
such time as is more fully set forth in Section 9.2.

5.2.9 The Tolling Systems Integrator shall be responsible for installing and testing all
Tolling Equipment for the East End Crossing. Developer shall coordinate the scheduling and
performance of the Work with IFA and the Tolling Systems Integrator in accordance with the
PPA Documents and to minimize impacts and delays to the East End Crossing.

5.2.10 Developer shall not be entitled to submit a claim for Extra Work Costs, Delay
Costs, time extensions or other relief that could have been avoided through proper sequencing,
scheduling and coordination of the Work in accordance with the PPA Documents.

5.3 Conditions to Issuance of NTP1 and Commencement of Design; Design
Implementation and Submittals

5.3.1 Conditions to Issuance of NTP1

5.3.1.1 Authorization allowing Developer to proceed with Work shall be
provided by IFA’s issuance of a Notice to Proceed. IFA anticipates issuing NTP1 concurrently
with the execution and delivery of this Agreement.

5.3.1.2 Issuance of NTP1 shall entitle Developer to commence
performance of the Work, excluding all Design Work, Construction Work, and Work for which
achievement of Substantial Completion is required as a condition precedent. Work authorized
by NTP1 shall include customary construction engineering activities, field staking, conduct of
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surveys and geotechnical investigations, so long as Developer notifies IFA prior to
commencement of such portions of the Work, describing Developer’s intended activities and the
dates, times and locations of such activities. As a condition to IFA issuing NTP1, Developer
shall have obtained and delivered to IFA written binding verifications of coverage from the
relevant issuers of all Insurance Policies required at or prior to issuance of NTP1 under Section
17.1 (excluding Professional Liability Insurance Policies with respect to Design Work) and
Section 15 of Exhibit 19, and such Insurance Policies are then in full force and effect.

5.3.2 Conditions to Commencement of Design Work

Except to the extent expressly permitted in writing by IFA, Developer shall not
commence or permit or suffer commencement of Design Work until satisfaction of the following
conditions:

5321 IFA has received and approved all the component parts, plans
and documentation of the Project Management Plan that are labeled “A” in the column titled
“Required By” in Attachment 01-1 to the Technical Provisions;

5.3.2.2 Professional Liability Insurance Policies with respect to Design
Work then required at or prior to commencement of Design Work under Section 17.1 have been
obtained and are in full force and effect, and Developer has delivered to IFA written binding
verifications of coverage from the relevant issuers of such Insurance Policies;

5.3.2.3 IFA has received and approved any required revisions to
Developer's Workforce Diversity and Small Business Performance Plan;

5.3.24 IFA has received, commented on and approved the design
Submittal portion of the Project Baseline Schedule;

5.3.25 Developer has made all deposits to the Intellectual Property
Escrow(s) and Financial Escrow required pursuant to Sections 23.5 and 23.6;

5.3.2.6 Developer has certified to IFA that Developer's relevant
personnel, or Developer's Contractors’ relevant personnel, hold all necessary or required
registrations, permits or approvals and valid licenses to practice as are necessary for
performance of relevant portions of the D&C Work and as are otherwise necessary to comply
with the Technical Provisions;

5.3.2.7 Developer has satisfied any other requirements or conditions
for commencing Design Work set forth in the Technical Provisions, including participation in an
environmental orientation workshop and training as is obligated under the Environmental
Compliance and Mitigation Training Program as set forth in Section 7.3 of the Technical
Provisions;

5.3.2.8 IFA  has approved Developer's proposed final DBE
Performance Plan pursuant to Section 7.10.3.1; and

5.3.29 IFA has delivered NTP1 to Developer
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5.3.3 Design Implementation

Developer, through the appropriately qualified and Registered Professional Engineers
identified in Developer's Project Management Plan in accordance with Section 3.2.5 of the
Technical Provisions, shall furnish designs, plans and specifications in accordance with the PPA
Documents. Developer shall cause the engineer of record for the East End Crossing to sign
and seal all Final Design Documents.

5.3.4 Design Submittals

Developer shall deliver to IFA accurate and complete duplicates of all interim, revised
and final Design Documents (including Final Design Documents), Plans and Construction
Documents within seven (7) days after Developer completes preparation thereof, in form as
provided in the Technical Provisions.

5.4 Project Right of Way Acquisition

5.4.1 All Project Right of Way, including Additional Properties other than temporary
interests in property for Project Specific Locations, shall be held or acquired, as applicable, in
the name of IFA, as joint tenant with KPTIA.

5.4.2 IFA or KPTIA, as applicable, has completed, or shall undertake and complete at
its own cost and expense, in accordance with Section 21 and Attachment 21-1 of the Technical
Provisions, the acquisition of Project Right of Way, except that (a) acquisition of Additional
Properties, except those required solely due to an IFA Change, shall be solely at Developer's
expense as more particularly provided in Section 5.4.5 and (b) Developer shall be solely
responsible for acquisition of rights in Project Specific Locations, as more particularly provided
in Section 5.4.9.

5.4.3 If Developer identifies Additional Properties as permanently needed to construct
or maintain the East End Crossing, Developer shall submit to IFA in writing a request to acquire
the Additional Properties. The request shall include a drawing of the limits necessary for each
parcel of Additional Property and the information required under Section 21.1 of the Technical
Provisions. The request, drawing and information are subject to IFA’s approval. IFA shall
undertake and complete acquisition of Additional Properties, including undertaking eminent
domain proceedings, if necessary, after IFA approves Developer’s written request, drawing and
information for the requested Additional Properties.

5.4.4 IFA shall not be obligated to approve a request for acquisition of any other
Additional Property where, in IFA’s good faith judgment, (a) to do so would materially adversely
affect political, community or public relations, or (b) successful timely completion of the
acquisition is not likely. Within fourteen (14) days after receipt of a written request from
Developer identifying an Additional Property for acquisition, IFA will state in writing to Developer
whether IFA regards acquisition (whether by negotiation or condemnation) of the Additional
Property as potentially materially adversely affecting political, community or public relations, or
regards successful timely acquisition as not likely. No such statement, or lack thereof, shall
preclude IFA from later changing its determination based on changed political, community or
public relations events or circumstances.
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5.4.5 Developer shall be responsible for all costs and expenses associated with IFA’s
acquisition of Additional Properties, except those costs and expenses actually and properly
incurred solely due to an IFA Change. In paying all such costs and expenses, Developer is not
acquiring, and shall not be deemed to be acquiring, any interest in real property for Developer.
Such costs and expenses include:

5451 The cost of acquisition services and document preparation;
5.45.2 The cost of negotiations;
5.45.3 The cost of condemnation proceedings handled by the Attorney

General of the State of Indiana or KYTC, as applicable, through master proceedings, jury trials
and appeals, including attorneys’ and expert witness fees, and all fees and expenses for
exhibits, transcripts, photos and other documents and materials production;

5454 The purchase prices, master awards, settlements, offers of
judgment, court awards or judgments, including pre-judgment and post-judgment interest, costs,
and attorney’s fees, or other consideration for interests in real property for all parcels required
for the East End Crossing or the Work, whether within or outside of the Project Right of Way;

5.45.5 The cost of permanent or temporary acquisition of leases,
easements, rights of entry, licenses and other interests in real property, including for drainage,
temporary work space, Project Specific Locations, and any other convenience of Developer;

5.4.5.6 The cost of permitting;

5.45.7 Closing costs associated with parcel acquisitions in accordance
with the Uniform Act, IC 32-24-1 et seq. and IFA policies;

5.4.5.8 Relocation assistance payments and costs, in accordance with
the Uniform Act and IC 8-23-17-1 et seq.

5.4.6 If IFA incurs any such reasonable costs and expenses on Developer's behalf,
including any related IFA Recoverable Costs, IFA may submit to Developer, not more often than
monthly, invoices for such costs and expenses. Developer shall reimburse IFA within thirty (30)
days of IFA’s submittal to Developer of each such invoice. In addition to any other remedy, IFA
shall have the right to curtail or suspend acquisition activities if Developer for any reason fails to
pay any such invoice in full when due. IFA will resume acquisition activities promptly after
delinquent amounts are paid in full with interest.

5.4.7 Except for an IFA-Caused Delay under clause (c)(ii) of the definition thereof,
Developer shall solely bear the risk of any time and cost impacts to the Work related to IFA's
acquisition of Additional Properties.

5.4.8 Developer shall not negotiate with any owners or occupants of any property,
including Additional Properties, with respect to activities under the Federal Uniform Relocation
Assistance and Real Property Acquisition Policies Act, P.L. 91-646, as amended.

5.4.9 Neither IFA nor the Department shall be obligated to acquire or exercise its
power of eminent domain in connection with Developer's acquisition of any temporary right or
interest for Project Specific Locations. Neither IFA nor the Department shall have any
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obligations or responsibilities with respect to the acquisition, maintenance or disposition of such
temporary rights or interests; and Developer shall have no obligation to submit acquisition
packages to IFA for, or obtain IFA’s approval of Developer’s acquisition of, any such temporary
right or interest.

5.5 Utility Adjustments
5.5.1 Developer's Responsibility

Except for Type 1 Utility Adjustments as described in Section 18.1.2 of the Technical
Provisions, Developer is responsible for causing, in accordance with the Project Schedule, all
Utility Adjustments necessary to accommodate construction, operation, maintenance and/or use
of the East End Crossing as located under the Final Design. All Utility Adjustment Work
performed by Developer shall comply with the PPA Documents. Except for Type 1 Utility
Adjustments, Developer shall coordinate, monitor and otherwise undertake the necessary
efforts to cause Utility Owners performing Utility Adjustment Work to perform such work timely,
in coordination with the Work, and in compliance with the standards of design and construction
and other applicable requirements specified in the PPA Documents. However, regardless of the
arrangements made with the Utility Owners and except as otherwise provided in Article 15, and
except for Type 1 Utility Adjustments, Developer shall continue to be the responsible party to
IFA for timely performance of all Utility Adjustment Work so that upon completion of the
Construction Work, all Utilities that might impact the East End Crossing (whether located within
or outside the Project Right of Way) are compatible with the East End Crossing.

5.5.2 Utility Agreements

5.5.2.1 Prior to the Effective Date IFA entered into the IFA Ultility
Agreements described in Section 18 to the Technical Provisions. Each IFA Utility Agreement
identifies, in concept, the portion of the Ultility Adjustment Work for which Developer and the
Utility Owner, respectively, will be responsible. Each IFA Utility Agreement also identifies the
basis for compensation, preliminary engineering agreements, extent of design reviews,
allowable Utility Adjustment Work by Developer or its utility Contractor, and other basic
information. Developer is hereby delegated, and hereby accepts, the responsibilities and
obligations of IFA under the IFA Utility Agreements. Developer shall comply with, be bound by
and timely perform all such responsibilities and obligations except to the extent specifically
subsequently changed by a Developer Utility Agreement between Developer and the applicable
Utility Owner, only if such Developer Utility Agreement expressly relieves IFA for default or other
liability under the IFA Utility Agreement with such applicable Utility Owner with respect to the
changed responsibility or obligation, and so long as Developer provides Notice to IFA of such
change in the delegated IFA responsibilities and obligations under the IFA Utility Agreement
(with an executed copy of such subsequent Developer Utility Agreement attached to such
Notice, certified as true and correct by such Utility Owner) no later than ten (10) days after the
effective date of such Developer Utility Agreement.

5.5.2.2 Except for Type 1 Utility Adjustments, Developer is responsible
for preparing, negotiating and entering into instruction-specific, construction-detailed Developer
Utility Agreements with all Utility Owners, regardless of whether the Utility Owners are identified
in the Reference Information Documents and regardless of whether IFA has secured an IFA
Utility Agreement with that Utility Owner, in each case prior to commencement of any Utility
Adjustment Work for each such Utility Owner. Developer will use the terms and information in
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each applicable IFA Utility Agreement, if any, as a basis for negotiating a Developer Utility
Agreement with each Utility Owner affected by the East End Crossing. The general procedures
and framework for preparing Developer Utility Agreements and processing utility issues within
the East End Crossing area shall comply with Section 18 of the Technical Provisions and shall
follow the standard practices of the respective Utility Owners for such Developer Utility
Agreements, which in each case shall not be less than Good Industry Practice. Developer shall
cause each Developer Utility Agreement it negotiates and executes to name IFA as an intended
third-party beneficiary thereof and to permit assignment of Developer’s right, title and interest
thereunder to IFA without necessity for Utility Owner consent.

5.5.2.3 Each Developer Utility Agreement shall clearly specify and
distinguish the scope of Utility Adjustment Work Developer is to perform, and the scope the
Utility Owner is to perform. Each Developer Utility Agreement shall contain provisions for
payments, payment terms, controlling specifications, and work description. Each Developer
Utility Agreement shall also include specific procedures for resolving scheduling, design,
construction and payment issues arising due to errors or omissions in information the Utility
Owner provides to Developer.

5.5.24 IFA agrees to cooperate as reasonably requested by Developer
in pursuing Developer Utility Agreements, including attendance at negotiation sessions and
review of Developer Utility Agreements. Developer shall keep IFA informed of the status of any
such negotiations. Developer shall submit each such Developer Utility Agreement and
supplements and amendments thereto to IFA for approval in its reasonable discretion, in
accordance with the procedures described in Section 3.1. Developer shall deliver to IFA, within
ten (10) days after execution, a true and complete copy of each such Developer Utility
Agreement entered into by Developer. IFA will not be a party to Developer Utility Agreements,
and Developer shall cause each Developer Utility Agreement to expressly provide that IFA shall
have no liability under the Developer Utility Agreement unless and until IFA receives a written
assignment of Developer’s interests in the Developer Utility Agreement and assumes in writing
Developer’s obligations thereunder. Developer shall not enter into any agreement with a Utility
Owner that purports to bind IFA in any way, unless IFA has executed such agreement as a
party thereto (IFA's signature indicating approval or review of an agreement between Developer
and a Utility Owner, or its status as a third-party beneficiary, shall not satisfy this requirement).

5.5.2.5 Developer is solely responsible for the terms and conditions of
all Developer Utility Agreements into which it enters (subject to the requirements of the PPA
Documents, including Section 18 of the Technical Provisions). Developer is responsible for
proper completion of the Utility Adjustment Work required for the East End Crossing, in
accordance with the PPA Documents, regardless of the nature or provisions of the Developer
Utility Agreements and regardless of whether Developer or its Contractors, or the Utility Owner
or its contractors, is performing the Utility Adjustment Work; provided, however, that
notwithstanding anything in the PPA Documents to the contrary, Developer has no such
responsibility with respect to Type 1 Utility Adjustments.

5.5.2.6 If a conflict occurs between the terms of an agreement between
Developer and a Utility Owner and those of the PPA Documents, the terms that establish the
higher quality, manner or method of performing Utility Adjustment Work, establish better Good
Industry Practice, or use more stringent standards shall prevail between Developer and IFA,; if
the foregoing criteria are not relevant to the terms at issue, then the PPA Documents shall
prevail, unless expressly provided otherwise in the PPA Documents.
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5.5.2.7 Developer shall comply with and timely perform all obligations
imposed on Developer by any Developer Utility Agreement.

5.5.3 Requirements

Each Utility Adjustment (whether performed by Developer or by the Utility Owner) shall
comply with the Adjustment Standards in effect as to each Utility as of the Setting Date, together
with any subsequent amendments and additions to those standards that (a) are necessary to
conform to applicable Law, or (b) are adopted by the Utility Owner and affect the Utility
Adjustment pursuant to the applicable IFA Utility Agreements or Developer Utility Agreement(s).
Developer is solely responsible for negotiating any terms and conditions of Developer Utility
Agreements that might limit a Utility Owner's amendments and additions to its Adjustment
Standards after the Proposal Due Date. In addition, all Utility Adjustment Work shall comply
with all applicable Laws, the applicable IFA Utility Agreement(s) and Developer Utility
Agreements, and all other requirements specified in Section 18 of the Technical Provisions.

5.5.4 Utility Adjustment Costs

554.1 Subject to Section 5.5.4.2 and except for (a) costs under Type
1 Utility Adjustments, (b) costs for acquisition of any other real property interests shown on the
ROW Maps (for which IFA is responsible to acquire) and (c) as otherwise provided in Section
18.1 of the Technical Provisions, Developer is responsible for all costs of the Utility Adjustment
Work, including costs of acquiring Replacement Utility Property Interests and costs with respect
to relinquishment or acquisition of Existing Utility Property Interests, but excluding costs
attributable to Betterment and any other costs for which the Utility Owner is responsible under
applicable Law. Developer shall fulfill this responsibility either by performing at its own cost the
Utility Adjustment Work itself if permitted by the Utility Owner (except that any assistance
provided by any Developer-Related Entity to the Utility Owner in acquiring Replacement Utility
Property Interests shall be provided outside of the Work), or by reimbursing the Utility Owner for
its Utility Adjustment Work (however, Developer has no obligation to reimburse Utility
Adjustment costs for any Service Line Adjustment for which the affected property owner has
been compensated in connection with Project Right of Way acquisition). Developer is solely
responsible for collecting directly from the Utility Owner any reimbursement due to Developer for
Betterment costs or other costs incurred by Developer for which the Utility Owner is responsible
under applicable Law.

5.5.4.2 For each Utility Adjustment under Developer Utility
Agreements, the eligibility of Utility Owner costs (both indirect and direct) for reimbursement by
Developer, as well as the determination of any Betterment or other costs due to Developer, shall
be established in accordance with applicable Law and the applicable IFA Utility Agreement(s)
and Developer Utility Agreement(s).

5.5.4.3 Except for (a) costs under Type 1 Utility Adjustments, (b) costs
for acquisition of any other real property interests shown on the ROW Maps (for which IFA is
responsible to acquire) and (c) as otherwise provided in Section 18.1 of the Technical
Provisions, Developer shall pay any compensation due to the Utility Owner and all costs and
expenses associated therewith, and shall reimburse IFA for any such compensation and costs
IFA pays to Utility Owners.

5.5.4.4 If for any reason Developer is unable to collect any amounts
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due to Developer from any Utility Owner, then (a) IFA shall have no liability for such amounts,
(b) Developer shall have no right to collect such amounts from IFA or to offset such amounts
against amounts otherwise owing from Developer to IFA, and (c) Developer shall have no right
to stop Work or to exercise any other remedies against IFA on account of such failure to pay.

5.5.4.5 If any local Governmental Entity is participating in any portion of
Utility Adjustment costs, Developer shall coordinate with IFA and such local Governmental
Entity regarding accounting for and approval of those costs.

5.5.4.6 Developer shall maintain a complete set of records for the costs
of each Utility Adjustment under each Developer Utility Agreement (whether incurred by
Developer or by the Utility Owner), in a format compatible with the estimate attached to the
applicable Utility Agreement and in sufficient detail for analysis. For both Utility Owner costs
and Developer costs, the totals for each cost category shall be shown in such manner as to
permit comparison with the categories stated on the estimate. Developer also shall indicate in
these records the source of funds used for each such Utility Adjustment under each Developer
Utility Agreement. All records with respect to Utility Adjustment Work shall comply with the
record keeping and audit requirements of the PPA Documents.

5.5.5 FHWA Utility Requirements

Unless IFA advises Developer otherwise, the East End Crossing will be subject to, and
Developer shall comply with, 23 CFR Part 645 Subpart A (including its requirements as to plans,
specifications, estimates, charges, tracking of costs, credits, billings, records retention, and
audit) and FHWA's associated policies. Developer Utility Agreements for Utilities in the East
End Crossing shall incorporate by reference 23 CFR Part 645 Subparts A and B, and assign the
obligations arising pertaining thereto. Developer shall comply (and shall require the Utility
Owners to comply) with 23 CFR Part 645 Subparts A and B as necessary for any Utility
Adjustment costs to be eligible for reimbursement from the Federal-Aid Amount (or from any
other federal financing or funding). Developer acknowledges, however, that without regard to
whether such compliance is required, (a) it is not anticipated that Developer will be eligible for
FHWA reimbursement of any Utility Adjustment outlays other than from the Federal-Aid Amount
and/or TIFIA financing, if any, and (b) Developer will not have any share in any reimbursement
from FHWA or other federal financing or funding that IFA may receive on account of Ultility
Adjustments (other than the Federal-Aid Amount).

5.5.6  Utility Enhancements

Developer shall be responsible for addressing any requests by Utility Owners that
Developer design and/or construct a Betterment or Utility Owner Project (collectively, "Utility
Enhancement”). Any Betterment performed as part of a Utility Adjustment, whether by
Developer or by the Utility Owner, shall be subject to the same standards and requirements as if
it were a necessary Utility Adjustment, and shall be addressed in the appropriate Developer
Utility Agreement. Developer shall perform any work on a Utility Owner Project only by separate
contract outside of the Work, and such work shall be subject to Section 5.5.8. Under no
circumstances shall Developer proceed with any Utility Enhancement that is incompatible with
the East End Crossing or is not in compliance with applicable Law, the Governmental Approvals
or the PPA Documents, including the Project Schedule Deadlines. Under no circumstances will
Developer be entitled to any additional compensation or time extension hereunder as the result
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of any Utility Enhancement, whether performed by Developer or by the Utility Owner. Developer
may, but is not obligated to, design and construct Utility Enhancements.

5.5.7 Failure of Utility Owners to Cooperate

55.7.1 Developer shall use diligent efforts to obtain the cooperation of
each Utility Owner as necessary for Utility Adjustments to be performed pursuant to a Developer
Utility Agreement. Developer shall notify IFA immediately if (a) Developer is unable (or
anticipates that it will be unable), after diligent efforts, to reach agreement with a Utility Owner
on a necessary Developer Utility Agreement within a reasonable time, (b) Developer reasonably
believes for any other reason that any Utility Owner would not undertake or permit a Utility
Adjustment in a manner consistent with the timely completion of the East End Crossing or in
accordance with Law, the Governmental Approvals or the PPA Documents, (c) Developer
becomes aware that any Utility Owner is not cooperating in a timely manner to provide agreed-
upon work or approvals, or (d) any other dispute arises between Developer and a Utility Owner
with respect to the East End Crossing, despite Developer's diligent efforts to obtain such Utility
Owner’s cooperation or otherwise resolve such dispute. Such Notice may include a request that
IFA assist in resolving the dispute or in otherwise obtaining the Utility Owner's timely
cooperation. Developer shall provide IFA with such information as IFA requests regarding the
Utility Owner's failure to cooperate and the effect of any resulting delay on the Project Schedule.
After delivering to IFA any Notice or request for assistance, Developer shall continue to use
diligent efforts to pursue the Utility Owner’s cooperation.

5.5.7.2 If Developer requests IFA's assistance pursuant to
Section 5.5.7.1, then, subject to Section 5.5.7.3, the following provisions shall apply:

a. Developer shall provide evidence reasonably satisfactory to IFA that (i)
the subject Utility Adjustment is necessary, (ii) the time for completion of the Utility Adjustment
in the Project Schedule was, in its inception, a reasonable amount of time for completion of such
work, (iii) Developer has made diligent efforts to obtain the Utility Owner’s cooperation, and (iv)
the Utility Owner is not cooperating (the foregoing clauses (a)(i) through (iv) are referred to
herein as the “conditions to assistance”).

b. Following IFA's receipt of satisfactory evidence, IFA shall take such
reasonable steps as Developer may request to obtain the cooperation of the Utility Owner or
resolve the dispute; however, IFA shall have no obligation to prosecute eminent domain or other
legal proceedings, or to exercise any other remedy available to it under applicable Law or
existing contract, unless IFA elects to do so in its sole discretion.

C. If IFA holds contractual rights that might be used to enforce the Utility
Owner's obligation to cooperate and IFA elects in its sole discretion not to exercise those rights,
then IFA shall assign those rights to Developer upon Developer's request, provided, that if such
rights are not assignable IFA’s decision not to exercise those rights shall be in its good faith
discretion; however, such assignment shall be without any representation or warranty as to
either the assignability or the enforceability of such rights.

d. At Developer’s request, IFA and Developer shall work jointly to establish
a scope of work and budget for IFA’s Recoverable Costs in connection with providing such
assistance to Developer; provided, that IFA shall not be entitled to receive any Recoverable
Costs incurred in connection with such assistance if Developer has established that the action
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or inaction on the part of the Utility constitutes a Relief Event under clause (I) of the definition of
“Relief Event”. Subject to any agreed scope of work and budget, Developer shall reimburse IFA
for IFA’'s Recoverable Costs in connection with providing such assistance to Developer
(including all reasonable costs of litigation if IFA agrees to pursue litigation against a Utility
Owner).

e. Any assistance IFA provides shall not relieve Developer of its sole
responsibility for satisfactory compliance with its obligations and timely completion of all Utility
Adjustment Work, except as otherwise expressly set forth herein.

5.5.7.3 If IFA objects in writing to a request for assistance pursuant to
Section 5.5.7.1, based on Developer's failure to satisfy one or both of the conditions to
assistance described in Sections 5.5.7.2(a)(i) and (ii), then Developer shall take such action as
is appropriate to satisfy the condition(s) and shall then have the right to submit another request
for assistance on the same subject matter. If IFA objects in writing to a request for assistance
pursuant to Section 5.5.7.1 based on Developer’s failure to satisfy one or both of the conditions
to assistance described in Sections 5.5.7.2(a)(iii) and (iv), then Developer shall take such action
as Developer deems advisable during the next ten (10) days to obtain the Utility Owner’s
cooperation and shall then have the right to submit another request for assistance on the same
subject matter. Notwithstanding the foregoing, no resubmittal will be accepted unless all IFA
objections have been addressed in accordance with the preceding two sentences. This process
shall be followed until Developer succeeds in obtaining the Utility Owner’'s cooperation or in
otherwise resolving the dispute or until IFA determines, based on evidence Developer presents,
that the conditions to assistance have been satisfied. Developer shall have the right to submit
the question of the reasonableness of IFA’'s determination for resolution according to the
Dispute Resolution Procedures.

5.5.7.4 [reserved]
5.5.8 Applications for Utility Permits

5.5.8.1 It is anticipated that during the design and construction phases
of the Work, from time to time Utility Owners may apply to IFA for utility permits to install new
Utilities that would cross or longitudinally occupy the Project Right of Way, or to modify,
upgrade, relocate or expand existing Utilities within the Project Right of Way for reasons other
than accommodation of the East End Crossing. The provisions of Sections 5.5.8.2 through
5.5.8.4 shall apply to all such permit applications, except as otherwise provided in Section
5.5.8.5. Except as otherwise provided in Section 5.5.8.4(b) or in Article 15 with respect to a
Relief Event under clause (h) of the definition of Relief Event (development or operation of a
Business Opportunity), no accommodation of new Utilities or of modifications, upgrades,
relocations or expansions of existing Utilities pursuant hereto shall entitle Developer to
additional compensation, time extension or other Claim hereunder.

5.5.8.2 For all such utility permit applications pending as of or
submitted after the Effective Date, Developer shall furnish the most recent East End Crossing
design information and/or as-built plans, as applicable, to the applicants, and shall assist each
applicant with information regarding the location of other proposed and existing Utilities.
Developer shall keep records of its costs related to new Ultilities separate from other costs.

5.5.8.3 Developer, at its cost, shall assist IFA in deciding whether to
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approve a permit described in Section 5.5.8.2. Within fourteen (14) days after receiving an
application for a utility permit, Developer shall analyze the application and provide to IFA a
recommendation (together with supporting analysis) as to whether the permit should be
approved, denied, or approved subject to conditions. Developer shall limit the grounds for its
recommendation to the grounds (as IFA communicates to Developer from time to time) on
which IFA is legally entitled to approve or deny the application or to impose conditions on its
approval.

5.5.8.4 If Developer and IFA disagree on the response to a permit
application described in Section 5.5.8.2, such disagreement shall be resolved according to the
Dispute Resolution Procedures; provided that if Developer recommends against issuance of the
permit and IFA determines issuance is appropriate or required, then:

a. IFA’s determination shall control unless it is arbitrary and capricious;

b. IFA may elect to issue the utility permit in advance of resolution of the
Dispute, but if it is finally determined that issuance of the permit was arbitrary and capricious, its
issuance shall be deemed an IFA Change (and therefore a potential Relief Event); and

C. If IFA elects to delay issuance of a utility permit pending final resolution of
the Dispute, Developer’'s indemnity under Sections 17.5.1.10 shall be deemed to apply with
respect to any applicant claim of wrongful delay or denial.

5.5.8.5 Where IFA is pursuing a Business Opportunity involving a Utility
in the Project Right of Way, (a) IFA shall have the right to issue utility permits in its sole
discretion, (b) any decision by IFA to issue utility permits shall be final, binding and not subject
to the Dispute Resolution Procedures, (c) Sections 5.5.8.2 through 5.5.8.4 shall not apply, and
(d) instead, Section 8.2 shall apply.

5.5.9 Security for Utility Adjustment Costs; Insurance

5.5.9.1 Developer shall satisfy all requirements in IFA Ultility
Agreements and Developer Utility Agreements to provide security for reimbursement of Utility
Adjustment costs to which the Utility Owner is entitled and that are the responsibility of
Developer hereunder, in form, type and amount and on terms provided by the IFA Ultility
Agreements and Developer Utility Agreements.

5.5.9.2 Developer shall satisfy all requirements in IFA Ultility
Agreements and Developer Utility Agreements for all Type 2 Utility Adjustments to provide
liability insurance for the protection of the Utility Owner.

5.5.10 Utility-Related Claims
Developer shall have no Claim to a Relief Event or Change Order on account of:

5.5.10.1 Any difference in the cost or time to complete Utility Adjustment
Work from that anticipated by Developer, except to the extent set forth in Article 15 with respect
to a Utility Owner delay under clause () of the definition of Relief Event;

5.5.10.2 Any inaccuracies in the Utility Information (including information
as to the existence or nature of any rights or interests relating to the occupancy of any real
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property by any Utility), in any other Reference Information Documents or in public and private
records with respect to any Ultilities, whether the inaccuracies are as to the existence, location
(horizontal or vertical), length, activity or inactivity, ownership, type, and/or any other
characteristic of Utilities, except to the extent set forth in Article 15 with respect to clause (u) of
the definition of Relief Event;

5.5.10.3 Any change in the proposed type or method of Ultility
Adjustment or any other change in the Utility Adjustment work from that described in the Utility
Information or otherwise anticipated by Developer;

5.5.10.4 Any inaccuracy in any information included in the Reference
Information Documents as to the existence or nature of any rights or interests relating to the
occupancy of any real property by any Utility; and

5.5.10.5 Costs incurred or paid by Developer for the Adjustment of any
Service Line or any Utility on or above the surface of the ground.

5.6 Conditions to Issuance of NTP2 and Commencement of Construction
5.6.1 Construction Work Generally

Authorization allowing Developer to proceed with Work excluded from the scope of Work
in respect of NTP1, but exclusive of the O&M Work, shall be provided by IFA’s issuance of a
second Notice to Proceed. Issuance of NTP2 and, in respect of Construction Work, satisfaction
of conditions precedent set forth in Section 5.6.1.2, shall entitle Developer to commence
performance of such remaining Work, exclusive of the O&M Work.

5.6.1.1 Conditions Precedent to issuance of NTP2. IFA will issue
NTP2 upon Developer’s satisfaction of the following conditions:

a. Developer has achieved Financial Close in accordance with Section
13.7.5;

b. Each Payment Bond and instrument of Performance Security, in form and
from a Surety or issuer approved by IFA, required under Section 17.2.1 has been obtained,
meets the prescriptions under Section 17.2.1 and is in full force and effect, and Developer has
delivered to IFA either the originals of each Payment Bond and instrument of Performance
Security or, if the originals are to be held by the Collateral Agent for the Initial Senior Project
Debt, certified and conformed copies of the originals;

C. Insurance Policies then required under Section 17.1 have been obtained
and are in full force and effect, and Developer has delivered to IFA written binding verifications
of coverage, as prescribed thereunder, from the relevant issuers of such Insurance Policies;

d. All representations and warranties of Developer set forth in Section 18.1
shall be and remain true and correct in all material respects, and Developer has delivered to IFA
a certificate certifying to the same;

e. The guarantees in favor of IFA, if any, required under Section 17.4 have
been executed, obtained and delivered to, and received by, IFA and are in full force and effect;
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f. There exists no uncured Developer Default for which Developer has
received Notice from IFA, unless (a) with respect to a monetary default that Developer has
disputed in writing, Developer is current in its deposit of funds into the MP Disputed Amounts
Fund, in accordance with the Project Trust Agreement regarding the amount in dispute, or (b)
with respect to a non-monetary default, Developer has a right to cure and is diligently pursuing
cure within the applicable cure period; and

g. IFA has approved Developer's proposed-final Workforce Diversity and
Small Business Performance Plan pursuant to Section 7.11.1.

5.6.1.2 Conditions Precedent to commencement of Construction Work.
Except to the extent authorized under Section 2.1.2 or otherwise expressly permitted in writing
by IFA, Developer shall not commence or permit or suffer commencement of Construction Work
for the East End Crossing until IFA issues NTP2 and Developer satisfies the following
conditions to commencement of Construction Work:

a. All Governmental Approvals necessary to begin Construction Work in the
applicable portion of the East End Crossing have been obtained, and Developer has furnished
to IFA fully executed copies of any such Governmental Approval that Developer is responsible
for obtaining pursuant to Section 4.3;

b. All rights of access acceptable to IFA in its good faith discretion for such
portion of the Project Right of Way necessary for commencement of construction of the
applicable portion of the East End Crossing shall have been identified, conveyed and recorded
to IFA, IFA has obtained possession thereof through eminent domain, or all necessary parties
have validly executed and delivered a possession and use agreement therefor on terms
acceptable to IFA;

C. Developer has satisfied, for the applicable portion of the East End
Crossing, all applicable pre-construction requirements contained in the NEPA Approval and
other Governmental Approvals;

d. Developer has caused to be developed and delivered to IFA and IFA has
approved, in accordance with Section 10.1 of this Agreement and Section 1.5.2.5 of the
Technical Provisions, the component parts, plans and documentation of the Project
Management Plan that are labeled “B” in the column titled “Required By” in Attachment 01-1 to
the Technical Provisions;

e. Developer has developed and delivered to IFA, and IFA has approved, a
Temporary Traffic Control Plan for the applicable portion of the East End Crossing, as required
under Section 12.3 of the Technical Provisions, and the Submittal review period for such
Temporary Traffic Control Plan set forth in Section 12.1 of the Technical Provisions has run
without comment from IFA or with all comments addressed in accordance with Section 3.1.7;

f. Developer has delivered to IFA, and IFA has accepted and approved, as
applicable, all other Submittals relating to the Construction Work required by the Project
Management Plan and PPA Documents, in the form and content required by the Project
Management Plan or PPA Documents;

g. Developer has satisfied any other requirements or conditions for
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commencing Construction Work set forth in the Technical Provisions, including in Section 7.4 of
the Technical Provisions; and

h. Developer has adopted written policies, approved by IFA, establishing
ethical standards of conduct for all Developer-Related Entities, including Developer’s
supervisory and management personnel in dealing with (i) IFA and the Department and (ii)
employment relations, in accordance with Section 7.8.1.

5.6.2 Utility Adjustments

5.6.2.1 Developer shall not commence or permit or suffer
commencement of construction of a Utility Adjustment included in the Construction Work until
IFA issues NTP2, all of the conditions set forth in Section 5.6.1 that are applicable to the Utility
Adjustment (reading such provisions as if they referred to the Utility Adjustment) have been
satisfied, and the following additional requirements have been satisfied:

5.6.2.2 The Utility Adjustment is covered by an executed Developer
Utility Agreement;

5.6.2.3 All rights of access acceptable to IFA in its good faith discretion
for such Utility Adjustment have been obtained; and

5.6.2.4 Developer has obtained any IFA review and approval of a Ultility
Adjustment Plan or other matters respecting the Utility Adjustment that are required under any
applicable federal requirements.

5.7 Schedule, Project Schedule Deadlines and Notices to Proceed

5.7.1 As a material consideration for entering into this Agreement, Developer hereby
commits, and IFA is relying upon Developer's commitment, to develop the East End Crossing in
accordance with the Project Schedule Deadlines and time periods set forth in this Agreement,
Section 1.5.2 of the Technical Provisions, subject only to delays caused by Relief Events
specifically provided hereunder. Except where this Agreement expressly provides for extension
of time due to a Relief Event or allows delay subject to remedies in favor of IFA other than
termination of this Agreement, the time limitations set forth in the PPA Documents, including the
dates by which Project Schedule Deadlines are to be achieved as set forth in the Project
Schedule, for Developer's performance of its covenants, conditions and obligations are of the
essence.

5.7.2 Subject to Section 5.3.2, authorization allowing Developer to proceed with certain
portions of the Work hereunder shall be provided through IFA’s issuance of NTP1 and NTP2, as
applicable.

5.7.2.1 Developer shall satisfy all conditions to issuance of NTP1 by
the NTP1 Conditions Deadline. Issuance of NTP1 authorizes:

a. Developer to perform (or continue performance of) the portion of the Work
necessary to obtain IFA’s approval of the component parts, plans and documentation of the
Project Management Plan that are labeled “A” in the column titled “Required By” in Attachment
01-1 to the Technical Provisions;
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b. Developer to make any required revisions to the DBE Performance Plan;

C. Developer to enter the Project Right of Way IFA owns or holds a valid
right of entry in order to conduct surveys and site investigations, including geotechnical,
Hazardous Materials and Ultilities investigations, and to engage in the other activities referenced
in the Technical Provisions as permitted following issuance of NTP1;

d. Developer to prepare and submit to IFA for its review, comment and
approval the Project Baseline Schedule, as provided in Section 5.7.5 and Section 1.5.2.1 of the
Technical Provisions;

e. Developer to identify and acquire Project Specific Locations, but not the
set up, mobilization or opening of any pit, borrow area, laydown area, equipment location or
fabrication yard or plant;

f. Developer to commence equipment purchase or rental, and to place
orders for the purchase of materials and components with long lead times for fabrication and
delivery, subject to IFA’s prior written approval in its good faith discretion; and

g. Subject to Section 5.3.2, Developer to negotiate Developer Utility
Agreements; and

h. Developer to carry out mobilization and management reasonably
necessary for the foregoing activities, and, subject to IFA’s prior written approval in its good faith
discretion, to carry out other mobilization for the D&C Work.

5.7.3 Developer shall commence bona fide and continuous Construction Work within
thirty (30) days following issuance of NTP2 and satisfaction of the conditions precedent to
commencement of Construction Work set forth at Section 5.6.1.2. Issuance of NTP2 authorizes
Developer to perform all other Work and activities pertaining to the East End Crossing, subject
to satisfaction of conditions precedent to commencement of the Construction Work set forth in
the PPA Documents.

5.7.4 Developer shall achieve Substantial Completion and Final Acceptance in
accordance with the procedures, requirements and conditions set forth in Section 5.8, and shall
achieve Substantial Completion by the Baseline Substantial Completion Date and Final
Acceptance by the Final Acceptance Deadline.

5.7.5 Developer hereby represents and warrants that the Preliminary Project Baseline
Schedule attached to this Agreement as Exhibit 2-B (Preliminary Project Baseline Schedule) (i)
is in the form described in the Technical Provisions, (ii) as of the Proposal Due Date and the
Effective Date represents a practical schedule for Developer to complete performance of the
Work through Final Acceptance (absent Relief Events that delay performance), and (iii) is
consistent with the Project Schedule Deadlines. Developer shall use the Preliminary Project
Baseline Schedule as a foundation to prepare a Project Baseline Schedule for IFA’s review,
comment and approval prior to issuance of NTP2, as set forth in Section 1.5.2.1 of the
Technical Provisions. The Parties shall use the Project Baseline Schedule for planning and
monitoring the progress of the Design Work and Construction Work. The Project Baseline
Schedule shall include the Baseline Substantial Completion Date set forth in the Preliminary
Project Baseline Schedule.
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5.7.6 Total Float shall be considered as a jointly owned, expiring resource available to
the East End Crossing and shall not be considered as time for the exclusive use or benefit of
either IFA or Developer. All Total Float contained in the Project Schedule, as shown in the initial
Project Baseline Schedule or as generated thereafter, shall be considered a shared, jointly
owned, resource among IFA, Developer and each Design-Build Contractor available to any or
all such parties as needed to absorb delay caused by Relief Events or other events, achieve
interim completion dates and achieve Project Schedule Deadlines, except that Float shall not be
available to IFA to absorb delays caused by the Relief Events set forth in clauses (a) and (h) of
the definition of “Relief Event”. All Total Float and the Controlling Work Item shall be shown as
such in the Project Schedule on each affected schedule path. IFA shall have the right to
examine the identification of (or failure to identify) Total Float and Controlling Work Items on the
Project Schedule in determining whether to approve the Project Schedule. Once identified,
Developer shall monitor, account for and maintain Total Float in accordance with critical path
methodology.

5.8 Substantial Completion, Punch List, Final Acceptance
5.8.1 Substantial Completion

IFA shall issue a written certificate of Substantial Completion on the date that all
conditions to DB Substantial Completion have been met as provided in Section 5.8.2 and that all
O&M Conditions Precedent have been met as provided in Section 5.8.4.

5.8.2 Conditions to IFA Issuing Certificate Evidencing DB Substantial
Completion

5.8.2.1 IFA will issue a written certificate of DB Substantial
Completion upon satisfaction of all the following conditions for all Project Sections:

a. Developer has completed the design and construction of all Project
Sections in accordance with the PPA Documents, including all traffic ramps, entry and exit
points, noise/sound walls (if any), lanes, shoulders, guard rails, striping and delineations,
concrete traffic barriers, bridge railings, fire safety systems, cable safety systems, metal beam
guard fences, safety end treatments, terminal anchor sections, crash attenuators, illumination,
signals and other major safety features, and including all East End Crossing equipment
(including the electronic vehicle detection required under Section 19 of the Technical
Provisions), such that all of the Project Sections are in a condition that can be opened for
normal and safe vehicular travel in all lanes and at all points of entry and exit, as determined in
IFA’s reasonable discretion, subject only to Punch List items;

b. The need for temporary traffic controls or for Closures at any time,
including due to the existence of or need to complete Punch List items, has ceased (except for
any then required for Planned Maintenance), and otherwise set forth in Section 5.8.2.2;

C. The systems and equipment installed by Developer comply, in all
respects, with applicable Laws, are operational and functional, and have passed the fire
marshal and any other inspections and tests required under the PPA Documents, and
Developer has delivered to IFA all reports, data and documentation relating to such tests;
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d. The Parties have completed preparation of the Punch Lists for the entire
East End Crossing (other than resolution of items included under protest);

e. The ITS (i) is completed, (ii) complies with applicable Laws, (iii) has
passed the fire marshal inspections and tests required under the PPA Documents and Law, (iv)
has passed all demonstration, performance and acceptance testing in accordance with the
Technical Provisions and Project Management Plan, including interconnections, TRIMARC, and
the Traffic Operations Center (TOC) as required in the Technical Provisions, and (v) is ready for
normal operation;

f. All Submittals required by the Project Management Plan or PPA
Documents to be submitted to IFA prior to Substantial Completion have been submitted to and
approved by IFA, in the form and content required by the Project Management Plan or PPA
Documents;

g. Developer has satisfied any other requirements or conditions for
Substantial Completion set forth in the Technical Provisions, including Sections 17.5 and 19
(completion, testing and commissioning of IFA work stations);

h. Developer has made all deposits to the Intellectual Property Escrow(s)
and the Financial Escrow required at or prior to Substantial Completion pursuant to Sections
23.5 and 23.6;

i. There exists no uncured Developer Default that is the subject of a Notice,
unless (i) Substantial Completion will effect its full and complete cure, (ii) with respect to a
monetary default that Developer has disputed in writing, Developer is current in its deposit of
funds into the MP Disputed Amounts Fund in accordance with the Project Trust Agreement
regarding the amount in dispute, or (iii) with respect to a non-monetary default, Developer has a
right to cure and is diligently pursuing cure within the applicable cure period,;

J- Developer has delivered to IFA all manufacturer warranties required
under, and in the form and content specified by the Technical Provisions; and

k. The date specified under Section 5.8.2.4 has passed.

5.8.2.2 In determining whether DB Substantial Completion has
occurred, the Parties shall disregard (i) the status of Landscaping Work and non-structural
aesthetic features included in the Final Design Documents in determining whether DB
Substantial Completion has occurred, except to the extent that its later completion will affect
public safety or satisfaction of the criterion in Section 5.8.2.1(b), which determination shall be
made by IFA in its reasonable discretion, and (ii) except to the extent provided in Section
5.8.2.4, disregard whether the Tolling Systems Integrator's work has been completed and
accepted by IFA.

5.8.2.3 No later than one hundred twenty (120) Days prior to the date
of expected DB Substantial Completion, Developer shall complete all Work required to achieve
Tolling Infrastructure Turnover as determined by IFA in its reasonable discretion and shall
provide access to the Site for the Toll Systems Integrator to commence installation and testing
of the Toll Collection System.

5.8.2.4 Notwithstanding the foregoing and the satisfaction by
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Developer of all other conditions to DB Substantial Completion, DB Substantial Completion shall
not be deemed to have occurred until the earlier of (i) the passage of one hundred twenty (120
)days after IFA's reasonable determination that Developer has achieved the Tolling
Infrastructure Turnover Date or (ii) the Tolling Systems Integrator's completion of its work and
acceptance thereof by IFA.

5.8.2.5 Developer shall provide IFA with Notice in respect of the date
Developer determines that it will satisfy all of the conditions in Sections 5.8.2.1 and the Parties
shall undertake such actions, as follows:

a. Developer shall provide IFA with two hundred seventy (270), one hundred
eighty (180), one hundred twenty (120) and twenty (20) Days’ advanced Notice of the date of
expected DB Substantial Completion, in each case to afford the Toll Systems Integrator the
opportunity to plan, mobilize and test the Toll Collection System.

b. During the twenty- (20)-day period following receipt of the twenty (20)
days’ Notice, Developer and IFA shall meet, confer and exchange information on a regular
cooperative basis, and IFA shall conduct an inspection of the entire East End Crossing and its
components, a review of the Final Design Documents and Construction Documents and such
other investigation and review of reports, data and documentation as may be necessary to
evaluate whether all of the conditions to DB Substantial Completion have been satisfied.

C. After Developer has given the twenty (20) Days’ Notice, Developer shall
provide IFA a final Notice when Developer determines it has achieved DB Substantial
Completion. The Notice shall include a written certification, in form reasonably acceptable to
IFA, that Developer has met all the conditions set forth in Sections 5.8.2.1.

5.8.2.6 Within five (5) days after receipt of the Notice and certification
given by Developer to IFA pursuant to Section 5.8.2.5(c), IFA shall either (a) issue a certificate
authorizing DB Substantial Completion and setting forth the date of DB Substantial Completion
or (b) provide Notice to Developer setting forth, as applicable, why the conditions to Substantial
Completion have not been satisfied. If IFA provides Notice under subsection (b) of this Section
5.8.2.6, and Developer does not Dispute IFA’s assessment, then the processes set forth in
Sections 5.8.2.5(b), (c) and this Section 5.8.2.6 shall be repeated until (i) IFA issues a certificate
authorizing Substantial Completion or (ii) IFA and Developer refer the Parties’ disagreement
either as to whether one or more criteria for DB Substantial Completion have been met or the
date of DB Substantial Completion is referred to, and resolved according to, the Dispute
Resolution Procedures.

5.8.3 Punch List

5.8.3.1 The Project Management Plan shall establish procedures and
schedules for preparing a Punch List, for each of (a) Project Section 4, (b) Project Section 5,
and (c) Project Section 6, and for completing Punch List work. Such procedures and schedules
shall conform to the following provisions.

5.8.3.2 The schedule for preparation of the Punch List shall be
consistent and coordinated with the inspections regarding DB Substantial Completion.

5.8.3.3 Developer shall prepare and maintain the Punch List.
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Developer shall deliver to IFA not less than five (5) days’ prior Notice stating the date when
Developer will commence Punch List field inspections and Punch List preparation. The Design-
Build Contractor shall, and IFA may, but is not obligated to, participate in the development of the
Punch List. Each participant shall have the right to add items to the Punch List and none shall
remove any item added by any other without such other's express permission. If Developer
objects to the addition of an item by IFA, the item shall be noted as included under protest, and
if the Parties thereafter are unable to resolve the protest, the Dispute shall be resolved
according to the Dispute Resolution Procedures. Developer shall deliver to IFA a true and
complete copy of the Punch List, and each modification thereto, as soon as it is prepared.

5.8.3.4 Developer shall immediately commence work on the Punch List
items and diligently prosecute such work to completion, consistent with the PPA Documents, the
Final Design Documents and the Construction Documents within the time period to be set forth
in the Project Management Plan and in any case by the Final Acceptance Deadline.

5.8.4 Conditions to issuance by IFA of Certificate Evidencing Satisfaction of
O&M Conditions Precedent

5.8.4.1 IFA will issue a written certificate evidencing satisfaction of
O&M Conditions Precedent upon satisfaction of all the following:

a. Developer demonstrates to IFA’s reasonable satisfaction that Developer
has completed training of operations and maintenance personnel, which demonstration shall
consist of (i) delivery to IFA of a written certificate, in form acceptable to IFA, executed by
Developer that it and its Contractors are fully staffed with such trained personnel and are ready,
willing and able to operate and maintain the O&M Limits in accordance with the terms and
conditions of the PPA Documents and Project Management Plan pertaining to the Operating
Period, (ii) delivery to IFA of training records and course completion certificates issued to each
of the subject personnel and (iii) IFA’s verification that the training program and number of
trained personnel meet the standards in the Hazardous Material Management Plan and Section
22.1 of the Technical Provisions;

b. IFA has received and approved, in its reasonable discretion, the
Maintenance Plan (MP) that Developer prepares pursuant to Section 22.4 of the Technical
Provisions and the Operations and Maintenance Plan (OMP) that Developer prepares pursuant
to Section 22.1 of the Technical Provisions;

C. Developer has received, and paid all associated fees for, all applicable
Governmental Approvals and other third-party approvals required for use and operation of the
O&M Limits, such Governmental Approvals and other third-party approvals are in full force and
effect, and there exists no uncured material violation of the terms and conditions of any such
Governmental Approval or other third-party approvals;

d. All Insurance Policies required under this Agreement during the Operating
Period for the O&M Limits have been obtained and are in full force and effect and Developer
has delivered to IFA verification thereof as required under Section 17.1.2.4;

e. Any security for payment and for performance, including bonds and
multiple obligee riders in favor of IFA, required under Section 17.2.3 for the Operating Period
has been obtained and is in full force and effect and Developer has delivered the same to IFA;
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f. Any other guaranty of payment or performance required pursuant to
Section 17.4 for the Operating Period has been delivered to IFA and is in full force and effect;
and

g. Developer has satisfied any other requirements or conditions for
commencement of O&M Work set forth in the Technical Provisions, including Sections 22.6.1.4
(preliminary Rehabilitation Work Schedule), 22.3 (annual Performance and Measurement Table)
and 22.5.5 (IFA approval of Developer’s plans identifying Performance Sections).

5.8.4.2 Developer shall provide IFA with Notice in respect of the date
Developer determines that it will satisfy all of the conditions in Section 5.8.4.1, and the Parties
shall undertake such actions, as follows:

a. Developer shall provide IFA with thirty (30) Days’ advanced Notice of the
date of expected satisfaction of the O&M Conditions Precedent.

b. During the thirty- (30)-Day period following receipt of the thirty (30) Days’
Notice, Developer and IFA shall meet, confer and exchange information on a regular
cooperative basis, and IFA shall conduct such investigation and review of reports, data and
documentation as may be necessary to evaluate whether all of the O&M Conditions Precedent
have been satisfied.

C. After Developer has given the thirty (30) Days’ Notice, Developer shall
provide IFA a final Notice when Developer determines it has satisfied the O&M Conditions
Precedent. The Notice shall include a written certification, in form reasonably acceptable to IFA,
that Developer has satisfied all the criteria set forth in Sections 5.8.4.2.

5.8.4.3 Within five (5) days after receipt of the Notice and certification
given by Developer to IFA pursuant to Section 5.8.4.2(c), IFA shall either (a) issue a certificate
of satisfaction of O&M Conditions Precedent or (b) provide Notice to Developer setting forth, as
applicable, why the O&M Conditions Precedent have not been satisfied. If IFA provides Notice
under subsection (b) of this Section 5.8.4.3, and Developer does not Dispute IFA’'s assessment,
then the processes set forth in Sections 5.8.4.2(b), (c) and this 5.8.4.3 shall be repeated until (i)
IFA issues a certificate that the O&M Conditions Precedent have been satisfied, or (ii) IFA and
Developer refer the Parties’ disagreement either as to whether one or more O&M Conditions
Precedent have been met or the date of satisfaction of O&M Conditions Precedent is referred
to, and resolved according to, the Dispute Resolution Procedures.

5.8.5 Final Acceptance

5.8.5.1 Promptly after achieving Substantial Completion for all Project
Sections, Developer shall perform all remaining Construction Work, including completion of all
Punch List items, all Landscaping Work, and non-structural aesthetic features. Developer shall
prepare and adhere to a timetable for planting and establishing the landscaping for the East End
Crossing, if any, taking into account weather conditions necessary for successful planting and
growth, which timetable shall in any event provide for landscaping to be planted and established
by twelve (12) months after Substantial Completion for the applicable Project Section(s).

5.8.5.2 IFA will issue a written certificate of Final Acceptance for all
Project Sections at such time as all of the following have occurred for all Project Section(s):
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a. The Substantial Completion Date has occurred, all requirements for
Substantial Completion remain satisfied, and IFA has issued a certificate of Substantial
Completion encompassing all Project Sections;

b. All Punch List items have been completed and delivered to the
reasonable satisfaction of IFA,;

C. All Landscaping Work and non-structural aesthetic features have been
completed in accordance with Section 5 of the Technical Provisions and the plans and designs
prepared in accordance therewith;

d. Developer demonstrates to IFA’s reasonable satisfaction that Developer
has acquired and properly stored, or arranged for immediate availability, a reasonable inventory
of all spare parts, spare components, spare equipment, special tools, materials, expendables
and consumables necessary for operation and maintenance of the East End Crossing during
the Operating Period as identified in the Operations and Maintenance Plan and Maintenance
Plan;

e. IFA has received a complete set of the Record Drawings in form and
content required by Section 3.12.2.2 of the Technical Provisions;

f. IFA has received as-built survey sheets for the East End Crossing;

g. If any Governmental Entity with jurisdiction requires any form of
certification of design, engineering or construction with respect to the East End Crossing or any
portion thereof, including any certifications from the engineer of record and architect of record
for the East End Crossing, Developer has caused such certificates to be executed and delivered
and has concurrently issued identical certificates to IFA;

h. All Utility Adjustment Work and other work that Developer is obligated to
perform for or on behalf of third parties has been accepted by such third parties, and Developer
has paid for all work by third parties that Developer is obligated to pay for, other than disputed
amounts;

i. Developer has made all deposits to the Intellectual Property Escrow(s)
and Financial Escrow required at or prior to Final Acceptance pursuant to Sections 23.5 and
23.6;

J- IFA has received the final certifications regarding suspension or
debarment as set forth in Section 7.16

K. There exist no uncured Developer Defaults that are the subject of a
Notice, or with the giving of Notice or passage of time, or both, could become the subject of a
Warning Notice (except any Developer Default for which Final Acceptance will affect its full and
complete cure); and

l. Developer has submitted to IFA (i) documentation of DBE utilization and
(ii) if the DBE Goal is not met, documentation supporting good faith efforts, as required under
Exhibit 7 (DBE Special Provisions).

5.8.5.3 Developer shall provide IFA with Notice of the date Developer
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determines that it will satisfy all of the conditions in Section 5.8.5.2. During the twenty- (20)-day
period following receipt of such Notice, Developer and IFA shall meet, confer and exchange
information on a regular cooperative basis, and IFA shall conduct an inspection of the Punch
List items and the East End Crossing, a review of the Record Drawings, and such other
investigation as may be necessary to evaluate whether the conditions to Final Acceptance are
satisfied.

5.8.5.4 Developer shall provide IFA a second Notice when Developer
determines it has achieved Final Acceptance for all Project Sections. The Notice shall include a
written certification, in form reasonably acceptable to IFA, that Developer has satisfied all the
criteria set forth in Section 5.8.5.2. Within five (5) days after expiration of the period specified in
Section 5.8.5.3 and IFA's receipt of the second Notice and Developer certification, and provided
the condition precedent set forth in Section 5.8.5.2(a) is satisfied, IFA shall either (a) issue a
certificate of Final Acceptance for all Project Sections or (b) provide Notice to Developer setting
forth, as applicable, why Final Acceptance has not been achieved. If IFA and Developer cannot
agree as to the date of Final Acceptance, such Dispute shall be resolved according to the
Dispute Resolution Procedures. The Notice of Final Acceptance will indicate the actual date on
which Developer achieved Final Acceptance.

5.9 Hazardous Materials Management

5.9.1 Without limiting IFA’s role or responsibilities set forth in Section 5.9.6 and Exhibit
5, and except as provided otherwise below, Developer shall undertake Hazardous Materials
Management of all Hazardous Materials and Recognized Environmental Conditions, including
contaminated groundwater, in accordance with applicable Law, Governmental Approvals, the
Hazardous Materials Management Plan, and all applicable provisions of the PPA Documents.

5.9.2 Developer shall have the following duties to avoid or mitigate adverse financial
and schedule impacts of Hazardous Materials and Recognized Environmental Conditions in
respect of the East End Crossing and otherwise arising under or relating to the Work.

5.9.21 Without cost to IFA, Developer shall adopt a design and
construction techniques for the East End Crossing that, to the maximum extent possible using
Good Industry Practice, avoid the need for Hazardous Materials Management, which practices
shall be in no case less than Good Industry Practice.

5.9.2.2 If, having met its obligation under Section 5.9.2.1, Developer is
unable to avoid Hazardous Materials or a Recognized Environmental Condition, Developer shall
use Good Industry Practice, including design modifications and construction techniques, to
minimize costs of Hazardous Materials Management, including minimization of IFA’s long-term
costs for Hazardous Materials Management, which practices shall be in no case less than Good
Industry Practice.

5.9.2.3 Where Hazardous Materials Management is unavoidable or is
required by applicable Law, Developer shall utilize appropriately trained Contractors or
personnel to conduct the Hazardous Materials Management activities.

5.9.3 If during the course of the Work, Developer encounters Hazardous Materials or a
Recognized Environmental Condition in connection with the East End Crossing, the Site or
Work, in an amount, type, quality or location that would require reporting or notice to any
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Governmental Entity or other Person or taking any preventive or remedial action, in each case
under applicable Law, Governmental Approvals, the Hazardous Materials Management Plan or
any applicable provision of the PPA Documents, Developer shall promptly provide Notice to IFA
and advise IFA of any obligation to notify State or federal agencies under applicable Law. If
during the Term IFA discovers Hazardous Materials or a Recognized Environmental Condition
in connection with the East End Crossing, the Site or Work, IFA shall promptly provide Notice to
Developer of such fact.

5.9.4 The right of IFA to step in to carry out the Hazardous Materials Management
obligations of Developer are as follows:

5.9.4.1 If, within a reasonable time after discovery of Hazardous
Materials or a Recognized Environmental Condition, taking into consideration the nature and
extent of the contamination, the type and extent of action required and the potential impact upon
Developer's schedule for use of and operations on the Project Right of Way, Developer has not
undertaken the Hazardous Materials Management required of it under Section 5.9.1, IFA may
provide Developer with Notice that it will undertake the Hazardous Materials Management itself.
IFA thereafter may undertake the Hazardous Materials Management actions in compliance with
a remediation plan approved by applicable Governmental Entities, if applicable, and in
compliance with applicable Laws. Without limiting IFA’s role or responsibilities set forth in
Section 5.9.6, Developer shall reimburse to IFA on a current basis within ten (10) days of
request therefor, the reasonable costs, including IFA’'s Recoverable Costs, that IFA incurs in
carrying out such Hazardous Materials Management actions. IFA shall have no liability or
responsibility to Developer arising out of IFA’s Hazardous Materials Management actions and
such actions shall in no event constitute the basis of a Relief Event or other Claim.

5.9.4.2 Notwithstanding the foregoing, if Developer notifies IFA that
Developer desires to preserve claims against other potentially responsible parties, then IFA
shall take all commercially reasonable efforts to preserve such claims consistently with either
the National Oil and Hazardous Substances Pollution Contingency Plan, 40 CFR § 300, or
comparable State (or, in respect of Project Section 4, Commonwealth of Kentucky) regulations
and standards; and a reasonable period of time for Developer to perform the Hazardous
Materials Management actions shall include a sufficient period for Developer to comply with the
National Oil and Hazardous Substances Pollution Contingency Plan or such comparable State
(or, as applicable, Commonwealth of Kentucky) regulations and standards.

5.9.5 Refer to Section 15.7.7 regarding Developer's rights to compensation and
schedule relief with respect to Hazardous Materials.

5.9.6 Off-site disposal of Hazardous Materials is subject to the following provisions.

5.9.6.1 Except as provided otherwise in Section 5.9.7, as between
Developer, its Contractors and IFA, IFA shall be considered the sole generator and arranger
under 40 CFR, Part 262 and shall sign all undisputed manifests using its generator identification
number for the off-site disposal of Hazardous Materials other than (a) Developer Release(s) of
Hazardous Material and (b) Hazardous Materials that migrate into, onto or under the Project
Right of Way from points of origin located outside the boundaries of such Project Right of Way
where the source of such Hazardous Materials is a Developer-Related Entity in the course of
performing Work.
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5.9.6.2 Notwithstanding any contrary provision of the PPA Documents,
under no circumstances whatsoever shall any IFA-Caused Delay arising out of or relating to (a)
its review and approval or disapproval of aspects of remediation plans as set forth in Section 7.9
of the Technical Provisions, (b) any act or failure to act by IFA in its capacity as generator or
arranger for off-Site disposal of Hazardous Materials (except IFA’s failure to sign all undisputed
manifests pursuant to its obligation under Section 5.9.6.1), or (c) any Dispute over whether
Hazardous Materials are Known or Suspected Hazardous Materials entitle Developer to any
compensation from IFA.

5.9.6.3 To the extent permitted by applicable Law, as between IFA,
Developer and its Contractors, IFA shall take and assume sole responsibility and liability for
third-party claims, causes of action and Losses arising out of or resulting from the off-site
disposal of Hazardous Materials for which IFA is the generator or arranger pursuant to this
Section 5.9.6, specifically excluding liability for actual and threatened Developer Releases of
Hazardous Materials and liability for off-site disposal that IFA elects to have a responsible party
assume as provided in Section 5.9.6.1. It is the intent of the Parties that Developer has no
exposure to any such third-party claims, causes of action and Losses.

5.9.7 Whenever after issuance of NTP2 there occurs a Release of Hazardous
Materials onto the East End Crossing or Project Right of Way by a Person other than IFA and a
Developer-Related Entity in the course of performing Work (a “third party”) and is from a vehicle
operating or located within the Project Right of Way or from such vehicle’s cargo, Developer
shall use diligent efforts to handle disposal of the Hazardous Materials in a manner that does
not place either a Developer-Related Entity or IFA in the position of assuming generator or
arranger liability. Measures to accomplish this objective include the following:

5.9.7.1 Obtaining from the vehicle operator a "transportation manifest"
or “bill of lading” and a Material Safety Data Sheet (MSDS) and contacting the owner of the
cargo, so that such owner assumes responsibility as generator and arranger for disposal of the
Hazardous Materials;

5.9.7.2 If a transportation manifest or bill of lading and MSDS are
incomplete and the owner of the cargo is not immediately available, causing the removal of the
Hazardous Materials to protect human health and the environment and storing the Hazardous
Materials in the vehicle responding to the incident pending contact with and further guidance
from the owner of the cargo; and

5.9.7.3 If no third party assumes generator and arranger responsibility
for the Release of Hazardous Materials, immediately reporting the Release to the Indiana
Department of Environmental Management (or, in respect of Project Section 4, the Kentucky
Department of Environmental Protection) and/or the local health department and having such
agency handle the Release, so that the State is aware that the Release is from a fugitive
disposer.

5.9.8 If despite such diligent efforts Developer or a Developer-Related Entity is unable
to avoid generator and arranger liability for the Parties with respect to the third-party Release of
Hazardous Materials onto the East End Crossing or Project Right of Way and such Release is
not governed by Section 5.9.10, then IFA will undertake arranger (and, if necessary, generator)
liability under 40 CFR, Part 262 for such third-party spills.
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5.9.9 IFA has exclusive decision-making authority regarding selection of the
destination facility to which Hazardous Materials will be transported whenever it acts as
generator or arranger. The foregoing shall not preclude or limit any rights or remedies that IFA
may have against Developer-Related Entities (other than Developer), Governmental Entities or
other third parties, including prior owners, lessees, licensees and occupants of any parcel of
land that is or becomes part of the Project Right of Way.

5.9.10 As between Developer and IFA, Developer shall be considered the sole
generator and arranger for (a) Developer Releases of Hazardous Materials and (b) Hazardous
Materials that migrate into, onto or under the Project Right of Way from points of origin located
outside the boundaries of such Project Right of Way where the source of such Hazardous
Materials is a Developer-Related Entity in the course of performing Work. The foregoing shall
not preclude or limit any rights or remedies that Developer may have against any Governmental
Entity or any other third parties, including existing or prior owners, lessees, licensees and
occupants of any parcel of land that is or becomes part of the Project Right of Way, excluding,
however, the State, IFA, the Department and their respective agents. To the extent permitted
by applicable Law, Developer shall indemnify, save, protect and defend IFA from claims, causes
of action and Losses arising out of or resulting from the off-site disposal of such Hazardous
Materials for which Developer is considered the generator or arranger pursuant to this Section
which claims, causes of action and Losses are asserted by or awarded to third parties. The
foregoing indemnity shall survive the expiration or termination of this Agreement.

5.10 Landscaping

5.10.1 Except as provided in Section 5.10.3, Developer shall be solely responsible for
all costs, including all Extra Work Costs and Delay Costs, relating to the design and other
services, procurement of all materials, equipment and labor, and performance of all services
necessary or appropriate (excluding only those materials, services and efforts which the PPA
Documents expressly specify will be undertaken by IFA or other Persons) relating to
landscaping for the East End Crossing, including the design, procurement (including
transportation and handling), construction, installation, establishment, maintenance, protection,
preservation and replacement of landscaping for the East End Crossing (collectively, the
“Landscaping Work?”).

5.10.2 Due to the presence of a number of historic resources and historic districts on or
near the Site, the landscaping design and materials for Project Section 4 must be designed and
constructed with sensitivity to aesthetic values, historic cultural landscapes, and the historic
context of the setting. As part of the Work and the Rehabilitation Work, Developer shall
implement elements of the Historic Preservation Plans and Aesthetics and Enhancement
Implementation Plan, incorporate the Aesthetic Design Guidelines and continue consultations,
and cooperate, with the Bi-State Historic Consultation Team (BSHCT), the Kentucky Historic
Preservation Advisory Team (KY HPAT) and the public in development of the design and
construction of Project Section 4, all as more fully set forth in Section 7 of the Technical
Provisions.

5.10.3 The “Landscaping Work Allowance” is $10,000,000. Landscaping Work in
respect of Project Section 4 includes Landscaping Work prescribed under this Agreement and
additional Landscaping Work prescribed by, or on behalf of, the Commonwealth of Kentucky, as
more specifically set forth in Section 5.1.1 of the Technical Provisions. The Landscaping Work
Allowance pertains to the costs relating to such additional Landscaping Work. References to
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Landscaping Work in this Section 5.10.3 and in Sections 5.10.6 to 5.10.11 are to such additional
Landscaping Work. Developer and IFA, by and through the Department as IFA’s designee,
shall allocate, in respect of such additional Landscaping Work, the remaining amounts of the
Landscaping Work Allowance that are less than $10,000,000 and additional Landscaping Work
costs in excess of $10,000,000 as follows:

5.10.3.1 If, at Final Acceptance, the aggregate total of actual and
documented costs for the Landscaping Work is less than $10,000,000, then IFA shall be entitled
to eighty-five percent (85%) of the positive difference between such total and $10,000,000. IFA
shall receive such positive difference as a deduction from the Milestone Payment (subject to the
Milestone Payment Adjustment Cap set forth in Exhibit 10);

5.10.3.2 If, at Final Acceptance, the aggregate total of actual and
documented costs for the Landscaping Work is equal to or exceeds $10,000,000 but is less
than or equal to $20,000,000, then IFA and Developer shall each bear fifty percent (50%) of any
such excess costs and IFA shall pay to Developer fifty percent (50%) of any such excess costs
either as a lump sum payment or as an adjustment to the Maximum Availability Payment. If IFA
elects to compensate Developer through an adjustment to the Maximum Availability Payment,
then Developer shall use diligent efforts to obtain (a) funding from the Lenders, or other lenders
if permitted by the Funding Agreements, and/or (b) equity support from existing and potentially
new Equity Members of Developer, in either case, to finance such adjustment in advance of
receiving the required compensation payments from IFA. If despite such diligent efforts and the
additional compensation that would be paid pursuant to this Section 5.10.3.2 Developer is
unable to obtain such funding and equity support (or IFA does not accept the terms under which
Developer is able to obtain additional financing), then IFA shall pay the entire sum as a lump
sum payment.; and

5.10.3.3 If, at Final Acceptance, the aggregate total of actual and
documented costs for the Landscaping Work exceeds $20,000,000, then IFA shall bear (a)
$5,000,000 (i.e., fifty percent (50%) of the costs incurred above $10,000,000 up to $20,000,000)
and (b) one hundred percent (100%) of the costs in excess of $20,000,000, and IFA shall pay to
Developer the entire sum either as a lump sum payment or as an adjustment to the Maximum
Availability Payment. If IFA elects to compensate Developer through an adjustment to the
Maximum Availability Payment, then Developer shall use diligent efforts to obtain (a) funding
from the Lenders, or other lenders if permitted by the Funding Agreements, and/or (b) equity
support from existing and potentially new Equity Members of Developer, in either case, to
finance such adjustment in advance of receiving the required compensation payments from IFA.
If despite such diligent efforts and the additional compensation that would be paid pursuant to
this Section 5.10.3.3 Developer is unable to obtain such funding and equity support (or IFA does
not accept the terms under which Developer is able to obtain additional financing), then IFA
shall pay the entire sum as a lump sum payment.

5.10.3.4 The following examples are provided to aid in application of the
provisions in the foregoing Sections 5.10.1, 5.10.2 and this Section 5.10.3:
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Aggregate total of
actual and documented

costs for Landscaping Result
Work
$8,000,000 IFA is entitled to deduction from the Milestone Payment of:
$1,700,000

(i.e., 85% of $2,000,000, which is the positive difference between
the Landscaping Work Allowance and $8,000,000)

$10,000,000 No adjustment

(i.,e., no positive difference between the Landscaping Work
Allowance and $10,000,000)

$15,000,000 Developer is entitled to payment from IFA, or adjustment to the
Maximum Availability Payment, in either case equal to:

$2,500,000

(i.e. 50% of $5,000,000, which is the positive difference between
the Landscaping Work Allowance and $15,000,000)

$25,000,000 Developer is entitled to payment from IFA, or adjustment to the
Maximum Availability Payment, in either case equal to:

$10,000,000

(i.,e. 50% of costs between $10,000,000 and $20,000,000
($5,000,000) plus 100% of costs in excess of $20,000,000
($5,000,000)).

5.10.4 For the purpose of this Section 5.10, (a) the costs for Landscaping Work and (b)
the assessments in respect of the Landscaping Work Allowance in Section 5.10.3 shall, in each
case, be limited to only those costs that are incurred between the date of issuance of NTP1 and
the Final Acceptance Date.

5.10.5 Developer shall, or cause the Design-Build Contractor to, competitively bid
Contracts for the Landscaping Work after Developer both completes, and IFA accepts, final
design for the Landscaping Work under competitive bidding procedures previously approved in
writing by IFA, by and through the Department as IFA’s designee.

5.10.6 Accounting for Landscaping Work pertaining to the Landscaping Work
Allowance.

5.10.6.1 Developer shall submit to IFA a statement, in a format
acceptable to IFA in its good faith discretion, meeting the requirements of Section 5.10.6.2
(each, a “Landscaping Statement”), setting forth amounts paid by Developer for eligible
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Landscaping Work performed, and costs actually incurred in respect of the same, since the date
of the preceding statement (or, in respect of the first statement, since the commencement date
of such eligible Landscaping Work).

5.10.6.2 The Landscaping Statement shall, at a minimum, itemize, and
set forth the amount for each such itemized portion of, eligible Landscaping Work. The
statement must be accompanied by information sufficient, in IFA’s sole determination, for IFA to
verify that such amounts were for costs and expenses incurred in the performance of eligible
Landscaping Work. Such attached report shall include:

a. A description of the Landscaping Work;

b. invoices from Contractors substantiating or supporting some or all of
those costs and expenses, if any;

C. the sum of all prior amounts paid by Developer through the last day of the
prior statement;

d. any amounts, if any, Developer claims exceeds the Landscaping Work
Allowance for which IFA is partially or wholly responsible to pay pursuant to Section 5.10.3; and

e. a certification by Developer’s Authorized Representative that:

i. Developer has fully and completely cured all Developer Defaults
for which Developer received Notice from IFA prior to IFA’s receipt of the Landscaping
Statement;

ii. the subject Landscaping Work is free and clear of all pledges,
liens, hypothecations or other charges, offsets or encumbrances of any kind, except
those pledges, liens, hypothecations or other charges, offsets or encumbrances agreed
to by IFA or otherwise pursuant to an approved Financing Plan and given to any Lender
as security for Project Debt or Developer’'s obligations pertaining to Project Debt and
encumbering the Developer’s Interest;

iii. Developer has met all the conditions set forth in Section 3.4.2.2, if
there exist any of the circumstances described in Section 3.4.2.1 prior to IFA'’s receipt of
the Landscaping Statement; and

iv. the Landscaping Statement and all supporting documentation are
each, and is collectively, true, correct and complete.

5.10.6.3 IFA shall return to Developer any Landscaping Statement that
is incomplete and/or incorrect in any material respect for correction and resubmission.
Developer shall correct or complete, as applicable, such returned Landscaping Statement,
which shall include a recertification by Developer as to all items, up to the subsequent date of
submission, listed in Section 5.10.6.2. [IFA’'s obligation to fund amounts in excess of the
Landscaping Work Allowance shall also be suspended during such period.

5.10.6.4 IFA will examine submitted Landscaping Statements, including
through IFA’s independent oversight and auditing process, and reconcile the total amount drawn
against the Landscaping Work Allowance, as detailed in such Landscaping Statements, against
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IFA’s independent assessment of the proper amount to which Developer is entitled (the “IFA
Landscaping Work Accounting”). If IFA disagrees with, or is unable to verify, the accuracy of
any amount drawn by Developer against the Landscaping Work Allowance, then IFA shall
promptly, but in no case later than ten (10) Business Days following receipt of the subject
Landscaping Statement, provide Notice to Developer of such disagreement or inability to verify.
Any draw by Developer upon the Landscaping Work Allowance during the period commencing
upon receipt by IFA of such Notice until IFA is able, in its sole determination, to agree with
Developer's statement, shall be a Developer Default. IFA’s obligation to fund amounts in
excess of the Landscaping Work Allowance shall also be suspended during such period.

5.10.6.5 IFA shall have the right to dispute, in good faith, any amount
specified in any Landscaping Statement, whether incurred by Developer, drawn by Developer
against the Landscaping Work Allowance, or to be paid by IFA. If applicable, IFA shall pay the
amount identified in the Landscaping Statement that is not in Dispute. Developer and IFA shall
use their reasonable efforts to resolve any such Dispute within thirty (30) days after the Dispute
arises. If the Parties fail to resolve the Dispute within that period, then the Dispute shall be
resolved according to the Dispute Resolution Procedures. Any amount determined to be due
pursuant to the Dispute Resolution Procedures will be paid within twenty (20) days following
resolution of the Dispute.

5.10.6.6 For purposes of clarity, nothing in this Section 5.10, including
any review by IFA of the statement provided pursuant to Section 5.10.6.1, shall entitle
Developer to any interest on any amount drawn, to be drawn against the Landscaping Work
Allowance, to be paid by IFA or in Dispute, in each case, in respect of eligible Landscaping
Work.

5.10.7 Developer shall perform, or cause to be performed, all Landscaping Work in
accordance with the PPA Documents.

5.10.8 Landscape Establishment.

5.10.8.1 On or about May 1 following the first anniversary date of Final
Acceptance, IFA will conduct an inspection of the Landscaping outside of the O&M Limits and
no later than 60 days after such date will prepare or cause to be prepared a report describing
what, if any, of such Landscaping has (i) died, (ii) failed to establish a root system reasonably
expected for Landscaping of a similar type, nature and maturity or (iii) failed to show a growth
habit reasonably expected for the Landscaping of a similar type, nature and maturity. If the
report described in this Section 5.10.8.1 did not identify any of the conditions set forth in clauses
(i) — (iii) herein, then IFA will pay Developer $1,000,000. If the report described in this
Section 5.10.8.1 identified any of the conditions set forth in clauses (i) — (iii) herein, within thirty
(30) days of the receipt of said report by Developer, Developer shall submit a written plan to IFA
which will be subject to IFA’s reasonable approval, setting forth the actions Developer will take
to replace dead and underperforming Landscaping and to ensure that the conditions described
in said report will not reoccur. Replacement plantings shall be completed within the same
calendar year as the inspection. Upon completion of replacement plantings, IFA will pay
Developer $1,000,000.

5.10.8.2 On or about May 1 following the second anniversary date of
Final Acceptance, IFA will again inspect the Landscaping outside of the O&M Limits and will
prepare or cause to be prepared a report as described in Section 5.10.8.1 no later than 60 days
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after the second anniversary date of Final Acceptance. If said report did not identify any of the
conditions described in (i) — (iii) of Section 5.10.8.1 IFA shall pay Developer $1,000,000. If said
report identified any of the conditions set forth in (i) — (iii) of Section 5.10.8.1 within thirty (30)
days of the receipt of said report by Developer, Developer shall submit a written plan to IFA,
which will be subject to IFA’s reasonable approval, setting forth the actions Developer will take
to replace dead and underperforming Landscaping and to ensure that the conditions described
in said report will not reoccur. Replacement plantings shall be completed within the same
calendar year as the inspection. Upon completion of replacement plantings, IFA will pay
Developer $1,000,000.

5.11 Design and Construction Warranties

5.11.1 Developer shall obtain from all Contractors representations, warranties,
guarantees and obligations, in accordance with Good Industry Practice for work of similar scope
and scale, with respect to design, materials, workmanship, equipment, tools and supplies
furnished by such Contractors, which shall extend not only to Developer but also to IFA, KYTC,
Utility Owners and any third parties for whom Work is being performed; the warranty shall be for
a period of not less than one (1) year. All representations, warranties, guarantees and
obligations of Contractors (a) shall be written so as to survive all IFA and Utility Owner
inspections, tests and approvals, and (b) shall provide that upon expiration or any early
termination of this Agreement prior to the expiration of such representations, warranties,
guarantees and obligations they shall automatically be for the benefit of and enforceable by IFA
and its successors and assigns, subject to the rights of the Lenders as provided in any Direct
Agreement and Article 21.

5.11.2 To the extent that any Contractor warranty or guaranty is voided after termination
of this Agreement by reason of Developer's negligence or failure to comply with the
requirements of the PPA Documents in incorporating material or equipment into the Work,
Developer shall be responsible for correcting any defects in the Work performed by such
Contractor which would otherwise have been covered by such warranty.

5.11.3 Contractor warranties are in addition to all rights and remedies available under
the PPA Documents or applicable Law, and shall not limit Developer’s liability or responsibility
imposed by the PPA Documents or applicable Law with respect to the Work, including liability
for design defects, construction defects, strict liability, breach, negligence, willful misconduct or
fraud.

5.12 Assignment of Certain Causes of Action

Developer agrees to assign to IFA all rights, title, and interest in and to all causes of
action Developer may have under Section 4 of the Clayton Act (15 USC § 15) or under
comparable State or Commonwealth of Kentucky Law, arising from purchases of goods,
services or materials pursuant to this Agreement. This assignment shall be made and become
effective automatically upon tender of the Milestone Payments (with adjustments and
deductions as permitted under this Agreement), without further acknowledgment by the Parties.
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ARTICLE 6. OPERATIONS AND MAINTENANCE
6.1 General
6.1.1 General Obligations

6.1.1.1 Developer shall be responsible for managing, operating,
maintaining, repairing, and performing Rehabilitation Work (including with respect to Handback
Requirements) with respect to the East End Crossing on and for the O&M Limits throughout the
Operating Period. For avoidance of doubt, expansion of the East End Crossing to six (6) lanes
during the Operating Period or other significant addition of assets shall be considered an IFA-
Change.

6.1.1.2 At all times during the Operating Period, Developer shall carry
out the O&M Work in accordance with (a) Good Industry Practice, as it evolves from time to
time, (b) the requirements, terms and conditions set forth in the PPA Documents, as the same
may change from time to time, (c) all Laws, (d) the requirements, terms and conditions set forth
in all Governmental Approvals, (e) the approved Project Management Plan and all component
parts, plans and documentation prepared or to be prepared thereunder, and all approved
updates and amendments thereof (f) the approved Operations and Maintenance Plan, and all
approved updates and amendments thereof, (g) the approved Maintenance Plan, and all
approved updates and amendments thereof, (h) Best Management Practices, (i) Safety
Compliance, the Safety Plan and Safety Standards and (j) all other applicable safety,
environmental and other requirements, taking into account the Project Right of Way limits and
other constraints affecting the East End Crossing. If Developer encounters a contradiction
between subsections (a) through (h), Developer shall advise IFA of the contradiction and IFA
shall instruct Developer as which subsection shall control in that instance. No such instruction
shall be construed as an IFA Change. Developer is responsible for keeping itself informed of
and applying current Good Industry Practice.

6.1.1.3 Developer, at its sole cost and expense unless expressly
provided otherwise in this Agreement, shall comply with all Technical Provisions, including
Safety Standards, during the Operating Period. Attachment 22-1 of the Technical Provisions
sets forth minimum performance requirements related to the O&M Work. Developer’s failure to
comply with such requirements shall entitle IFA to the rights and remedies set forth in the PPA
Documents, including the assessment of Noncompliance Points, deductions from payments
otherwise owed to Developer, and termination for uncured Developer Default.

6.1.1.4 In addition to performing all other requirements of the PPA
Documents, Developer shall cooperate with IFA and Governmental Entities with jurisdiction in
all matters relating to the O&M Work, including their review, inspection and oversight of the
operation and maintenance of the East End Crossing.

6.1.2 Changes in Performance, Operation and Maintenance Standards

6.1.2.1 IFA shall have the right to adopt at any time, and Developer
acknowledges it must comply with all, Discriminatory O&M Changes and Non-Discriminatory
O&M Changes. Refer to Section 15.7.1.1 for Developer’s rights to compensation regarding
Non-Discriminatory O&M Changes. IFA shall provide Developer with prompt Notice of
Discriminatory O&M Changes and Non-Discriminatory O&M Changes. Without limiting the
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foregoing, the Parties anticipate that from time to time after the Setting Date, IFA will adopt Non-
Discriminatory O&M Changes. IFA shall have the right in its sole discretion to add such
Discriminatory O&M Changes and Non-Discriminatory O&M Changes to the Technical
Provisions by Notice to Developer, whereupon they shall constitute amendments, and become
part, of the Technical Provisions and replace and supersede inconsistent provisions of the
Technical Provisions. IFA will identify the superseded provisions in its Notice to Developer.

6.1.2.2 If compliance with a Non-Discriminatory O&M Change requires
major repair, reconstruction, rehabilitation, restoration, renewal or replacement of any Element,
Developer shall perform the major repair, reconstruction, rehabilitation, restoration, renewal or
replacement not later than the first to occur of (a) any deadline recommended or prescribed in
or for the Non-Discriminatory O&M Change, (b) the date when Developer next performs
Rehabilitation Work on such Element, (c) the date when Developer is first obligated to perform
Rehabilitation Work on such Element, or (d) provided IFA gives no less than thirty (30) days
prior Notice to Developer, the date the Department first commences actions to implement the
Non-Discriminatory O&M Change on any Comparable Facilities. If, however, IFA adopts the
Non-Discriminatory O&M Change prior to the Substantial Completion Date, IFA shall issue a
Notice informing Developer when to implement such Non-Discriminatory O&M Change.
Following commencement of any Work pursuant to this Section 6.1.2.2, Developer shall diligently
prosecute the Work until completion, and in any event by any deadline for completion reasonably
required by IFA for such Non-Discriminatory O&M Change. Should Developer dispute the
timing for commencement or completion of Work as described in this Section 6.1.2.2, Developer
may submit the Dispute for resolution according to the Dispute Resolution Procedures; pending
such resolution Developer shall prosecute the Work in accordance with IFA’s Change Order or
Directive Letter.

6.1.2.3 If compliance with a Non-Discriminatory O&M Change requires
construction or installation of new improvements at, for or on the East End Crossing (vs. major
repair reconstruction, etc. of existing improvements, governed by Section 6.1.2.2), Developer
shall complete construction and installation of the new improvements according to the
implementation period recommended or prescribed in or for the Non-Discriminatory O&M
Change. If no such implementation period is recommended or prescribed, Developer shall
complete construction and installation of the new improvements according to the
implementation period reasonably required by IFA for such Non-Discriminatory O&M Change.
Should Developer dispute the timing for commencement or completion of such new
improvements, Developer may submit the issue for resolution according to the Dispute
Resolution Procedures; pending such resolution Developer shall diligently prosecute the Work
in accordance with IFA’'s Change Order or Directive Letter.

6.1.2.4 Developer shall implement a Discriminatory O&M Change only
after IFA issues a Change Order or Directive Letter therefor pursuant to Article 16. If a
Discriminatory O&M Change requires major repair, reconstruction, rehabilitation, restoration,
renewal or replacement of any Element during the Operating Period, or requires construction or
installation of new improvements, Developer shall perform the major repair, reconstruction,
rehabilitation, restoration, renewal or replacement or the new improvement work according to
the schedule therefor adopted in the Change Order for such work. If a Discriminatory O&M
change requires implementation not entailing such work, Developer shall implement it from and
after the date IFA issues the Change Order.

6.1.2.5 Section 9.2 establishes the timing by which Developer must
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implement Safety Compliance during the Operating Period.

6.1.2.6 In the case of any other Discriminatory O&M Change or Non-
Discriminatory O&M Change, Developer shall comply from and after the date it becomes
effective and Developer is notified or otherwise obtains knowledge of it. For the avoidance of
doubt, if Developer has Notice or knows of the Discriminatory O&M Change or Non-
Discriminatory O&M Change on or prior to the date Developer commences maintenance,
routine repair or routine replacement of damaged, worn or obsolete components or materials of
the East End Crossing, then Developer shall comply with such changes, additions or
replacements in carrying out such maintenance, routine repair or replacement.

6.1.2.7 Developer may apply for IFA approval of Deviations from
applicable Technical Provisions regarding O&M Work. All applications shall be in writing.
Where Developer requests a Deviation as part of the submittal of a component plan of the
Project Management Plan, Developer shall specifically identify and label the Deviation. IFA
shall consider in its sole discretion, but have no obligation to approve, any such application, and
Developer shall bear the burden of persuading IFA that the Deviation sought constitutes sound
and safe practices consistent with Good Industry Practice and achieves or substantially
achieves IFA’s applicable Safety Standards and criteria. No Deviation shall be deemed
approved or be effective unless and until stated in writing signed by IFA’s Authorized
Representative. IFA’s affirmative written approval of a component plan of the Project
Management Plan shall constitute (a) approval of the Deviations expressly identified and
labeled as Deviations therein, unless IFA takes exception to any such Deviation and (b)
disapproval of any Deviations not expressly identified and labeled as Deviations therein. IFA's
lack of issuance of a written Deviation within fourteen (14) days after Developer applies therefor
in writing shall be deemed a disapproval of such application. IFA’s denial or disapproval of a
requested Deviation shall be final and not subject to the Dispute Resolution Procedures. IFA
may elect to process the application as a Change Request under Section 16.2 rather than as an
application for a Deviation.

6.1.3 Duration of Hazardous Materials Management

The provisions of Section 5.9 and Exhibit 5 in respect of Hazardous Materials
Management that are not specific to the original construction of the East End Crossing shall
apply throughout the Operating Period.

6.1.4 Utility Accommodation

6.1.4.1 It is anticipated that from time to time during the course of the
Operating Period, Utility Owners will apply for additional utility permits to install new Ultilities that
would cross or longitudinally occupy the Project Right of Way, or to modify, repair, upgrade,
relocate or expand existing Utilities within the Project Right of Way. In such circumstances, the
provisions of Section 5.5.8 shall apply, including the application of Section 8.2 to those
circumstances where IFA is pursuing a Business Opportunity involving a Utility in the Project
Right of Way.

6.1.4.2 Throughout the Operating Period, Developer shall monitor
Utilities and Utility Owners within the Project Right of Way that are within the O&M Limits for
compliance with applicable utility permits, Utility Agreements, easements, and applicable Law,
and shall use diligent efforts to obtain the cooperation of each Utility Owner having Utilities
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within the Project Right of Way that is within the O&M Limits. If (a) Developer reasonably
believes that any Utility Owner is not complying with the terms of a utility permit, Utility
Agreement, easement, or applicable Law affecting a Utility within the Project Right of Way, or
(b) any other dispute arises between Developer and a Utility Owner with respect to a Utility
within the Project Right of Way that is within the O&M Limits, despite Developer having
exercised its diligent efforts to obtain the Utility Owner’s cooperation, Developer shall promptly
notify IFA, and IFA and Developer shall work together in the manner described in Section 5.5.7;
provided, however, that the "conditions to assistance" (as that term is used in Section 5.5.7.2)
are that Developer shall provide evidence reasonably satisfactory to IFA that (i) Developer's
position in the dispute is reasonable, (ii) Developer has made diligent efforts to obtain the Utility
Owner's cooperation, and (iii) the Utility Owner is not cooperating. With respect to the Parties'
rights and obligations described in Section 5.5.7.3, for purposes of this Section 6.1.4.2 the
conditions to assistance described in clause (i) of the preceding sentence shall be treated in the
same manner as those described in Sections 5.5.7.2 (a) and (b), and the conditions to
assistance described in clauses (i) and (iii) of the preceding sentence shall be treated in the
same manner as those described in Sections 5.5.7.2 (c) and (d).

6.1.4.3 At Developer’s request, IFA and Developer shall work jointly to
establish a scope of work and budget for IFA’'s Recoverable Costs in connection with providing
such assistance to Developer. Subject to any agreed scope of work and budget, Developer
shall reimburse IFA for IFA’'s Recoverable Costs in connection with providing such assistance to
Developer (including all reasonable costs of litigation if IFA agrees to pursue litigation against a
Utility Owner).

6.1.5 Accommodation of Third-Party Signage and Lighting

6.1.5.1 In addition to the warning, regulatory, and guide signs within the
Project ROW, Developer shall accommodate within the Project ROW third-party signs, including
logo type signs. Developer shall coordinate and cooperate with any third party performing such
work. Developer shall review with IFA all third-party requests for new signs in the Project Right
of Way. Such requests are subject to IFA’s approval. IFA may solicit input from Developer in
reviewing applications for new third-party signs, but will retain sole authority for approving
installation of these signs. All costs associated with fabricating and installing third-party signs
shall be borne by the sign applicant. IFA may require Developer to fabricate and/or install any
of these signs as an IFA Change.

6.1.5.2 All third-party requests for lighting within the Site shall be
subject to IFA approval, and IFA retains sole authority for approving installation of such lighting.

6.1.6 Speed Limits

6.1.6.1 Maximum posted speed limits for the East End Crossing or
portions of the East End Crossing shall be set from time to time by authorized Governmental
Entities in accordance with applicable Law.

6.1.6.2 Nothing in the PPA Documents authorizes Developer to set or
adjust posted speed limits on the East End Crossing, except temporary reductions during the
Operating Period in accordance with the approved Transportation Management Plan and
Planned Maintenance. Such authority is reserved solely to authorized Governmental Entities.
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6.1.6.3 Developer shall post and maintain speed limit signs on the East
End Crossing during the Operating Period so that they accurately display at all times the
maximum speed limits in effect under applicable Law.

6.1.7 Updates of Record Drawings

Within thirty (30) days after undertaking any O&M Work that results in a significant
change to the East End Crossing design or construction, Developer shall update the Record
Drawings to reflect such change.

6.2 O&M Contracts

6.2.1 If Developer elects not to self-perform any aspect of the O&M Work, it shall enter
into an O&M Contract for such O&M Work. Each O&M Contract will be a Principal Project
Document.__For purposes of this Section 6.2.1, “self-perform” means performance of no less
than thirty percent (30%) of the O&M Work (excluding Rehabilitation Work and Handback
Requirements Work).

6.2.2 Each O&M Contractor shall have the expertise, qualifications, experience,
competence, skills and know-how to perform the O&M Work and related obligations of
Developer in accordance with this Agreement.

6.3 Coordination of Operations and Maintenance Responsibilities

6.3.1 Developer recognizes and acknowledges that (a) the Department will control
operation and maintenance of that portion of the East End Crossing that is not included within
the O&M Limits and (b) KYTC will control operation and maintenance of that portion of the East
End Crossing outside of the O&M Limits and in Kentucky, and that IFA will not have or assume
responsibility for operation and maintenance of those portions of the East End Crossing
identified in clauses (a) and (b).

6.3.2 Developer is responsible for coordinating its traffic management and control,
Planned Maintenance, other maintenance activities, and other O&M Work on or for the O&M
Limits with that of the Department, KYTC and any other Governmental Entity that may assume
responsibility for such operation and maintenance.

6.3.3 At Developer’s request from time to time, IFA will assist Developer in seeking the
cooperation and coordination of the Department, KYTC and any other Governmental Entity that
may assume responsibility for such operation and maintenance, with respect to their operation
and maintenance activities. The objectives of such assistance will be to minimize disruptions of
traffic on the East End Crossing and ensure that such operation and maintenance activities are
carried out in accordance with then-current maintenance standards and then-current traffic
management standards, practices and procedures of the Department, KYTC or such other
Governmental Entities.

6.3.4 No interference with or disruption of traffic due to activities on or the
management or condition of that portion of the East End Crossing that is not included within the
O&M Limits, and no failure to meet such standards, practices and procedures, by the
Department, KYTC or such other Governmental Entities, shall entitle Developer to any Claim,
Relief Event or relief from any Quarterly Payment Adjustment.
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6.4 [reserved]
6.5 Annual Budget

Developer shall deliver to IFA any budget for O&M Work, and any updates thereto,
required by or delivered to any Lender. Developer shall deliver the same to IFA concurrently
with Developer’s delivery thereof to any Lender.

6.6 Developer Inspection, Testing and Reporting

6.6.1 Developer shall carry out General Inspections, Specialist Inspections and
Performance Inspections in accordance with the Technical Provisions, including Section 22.5 of
the Technical Provisions, and the Project Management Plan. Developer shall use the results of
General Inspections, Specialist Inspections and Performance Inspections to develop and update
the Rehabilitation Work Schedule, to maintain asset condition and service levels, and to develop
programs of maintenance and Rehabilitation Work to minimize the effect of O&M Work on Users
and other members of the public. Developer shall deliver to IFA not less than seven (7) days’
prior Notice of any General Inspection, Specialist Inspection or Performance Inspection. IFA
may attend and observe any General Inspection, Specialist Inspection or Performance
Inspection.

6.6.2 Developer shall submit all reports relating to the O&M Work, including the O&M
annual reports, in the form, with the content and within the time required under the PPA
Documents.

6.6.3 Such inspections and reports are in addition to maintenance and reporting of the
Noncompliance Event data base under Section 11.2.1.

6.7 Rehabilitation Work

6.7.1 The Performance and Measure Report and related provisions of the Technical
Provisions set forth Performance Requirements for the Elements. Developer shall diligently
perform Rehabilitation Work as and when necessary to maintain compliance with such
Performance Requirements and restore the Useful Life of each Element at the end of its
Residual Life. Developer also shall perform Rehabilitation Work according to the other
applicable terms of the Technical Provisions, including, when applicable, the Handback
Requirements. Developer shall use the Rehabilitation Work Schedule, as updated from time to
time, as the principal guide for scheduling and performing Rehabilitation Work; but complying
with the Rehabilitation Work Schedule shall not excuse or be a defense to any failure to comply
with the Performance Requirements.

6.7.2 Not later than ninety (90) days after the end of each calendar year, Developer
shall deliver to IFA a written report of the Rehabilitation Work performed in the immediately
preceding calendar year. The report shall describe, by location, Element as listed in the
Rehabilitation Work Schedule and other component, the type of work performed, the dates of
commencement and completion and the cost, as well as the total cost of all Rehabilitation Work
performed during the calendar year. During the period the Handback Requirements Reserve
Account is in effect, the report also shall set forth the total draws from the Handback
Requirements Reserve Account in the immediately preceding calendar year and the date,
amount and use of each draw (including any use for Safety Compliance work).
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6.8 Rehabilitation Work Schedule

6.8.1 Not later than ninety (90) days before the beginning of the second full calendar
year after the Substantial Completion Date, Developer shall prepare and submit to IFA for
review and comment a Rehabilitation Work Schedule. Using the results of its O&M Limits
inspections under Section 22.5 of the Technical Provisions, Developer shall set forth in the
Rehabilitation Work Schedule, by Element, (a) the estimated Useful Life, (b) the estimated
Residual Life, (c) a brief description of the type of Rehabilitation Work anticipated to be
performed at the end of the Element’s Residual Life, (d) a brief description of any Rehabilitation
Work anticipated to be performed before the end of the Element’s Residual Life, including
reasons why this work should be performed at the proposed time, (e) the estimated cost in
current dollars of such Rehabilitation Work and (f) the total estimated cost in current dollars of
Rehabilitation Work in each of the years Rehabilitation Work is anticipated to be performed
under the Rehabilitation Work Schedule.

6.8.2 Developer shall estimate the Useful Life of each Element within the Rehabilitation
Work Schedule based on (a) Developer’s reasonable expectations respecting the manner of
use, levels and mix of traffic, environmental conditions, and wear and tear and (b) the
assumption that, when subject to Routine Maintenance, the Element will comply throughout its
Useful Life with each applicable Performance Requirement. Developer shall estimate the
Residual Life of each Element within the Rehabilitation Work Schedule based on its Age and
whether (i) the Element has performed in service in the manner and with the levels and mix of
traffic and wear and tear originally expected by Developer (ii) Developer has performed Routine
Maintenance of the Element, and (iii) the Element has complied throughout its Age with each
applicable Performance Requirement.

6.8.3 Not later than ninety (90) days before the beginning of the third full calendar year
after the Substantial Completion Date and each calendar year thereafter, Developer shall
prepare and submit to IFA for review and comment either (a) a revised Rehabilitation Work
Schedule or (b) the then-existing Rehabilitation Work Schedule accompanied by a statement
that Developer intends to continue in effect the then-existing Rehabilitation Work Schedule
without revision (in either case, referred to as the “updated Rehabilitation Work Schedule”).
Developer shall make revisions as reasonably indicated by experience and then-existing
conditions respecting the O&M Limits, the factors described in Section 6.8.2, changes in
estimated costs of Rehabilitation Work, changes in technology, changes in Developer’s planned
means and methods of performing Rehabilitation Work, and other relevant factors. The updated
Rehabilitation Work Schedule shall show the revisions, if any, to the prior Rehabilitation Work
Schedule and include an explanation of reasons for revisions. If no revisions are proposed,
Developer shall include an explanation of the reasons no revisions are necessary. During the
period the Handback Requirements Reserve Account is in effect, the updated Rehabilitation
Work Schedule also shall set forth, by Element, Developer’s planned draws from the Handback
Requirements Reserve Account during the forthcoming calendar year.

6.8.4 At IFA’s request, Developer and its O&M Contractor(s) shall promptly meet and
confer with IFA to review and discuss the original or updated Rehabilitation Work Schedule.

6.8.5 Within thirty (30) days after receiving the original or any updated Rehabilitation
Work Schedule, IFA shall have the right to object to the original or updated Rehabilitation Work
Schedule or any of its elements. IFA may base its comments, objections or exceptions on
whether the original or updated Rehabilitation Work Schedule and underlying assumptions are
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reasonable, realistic and consistent with Good Industry Practice, East End Crossing experience
and condition, applicable Technical Provisions, Governmental Approvals and Laws. If
Developer has not received written comments, objections, exceptions and recommendations
from IFA within the applicable time period set forth above, Developer may deliver a Notice to
IFA stating that IFA’s failure to issue written comments, objections, exceptions and
recommendations within ten (10) days shall constitute waiver of the right to do so with respect
(and only with respect) to the subject Rehabilitation Work Schedule or update.

6.8.6 Within thirty (30) days after receiving timely Notice of comments, objections,
exceptions, recommendations, objections or disapprovals from IFA, Developer shall submit to
IFA a revised original or updated Rehabilitation Work Schedule rectifying such matters and, for
matters it disagrees with, a Notice setting forth those comments, objections, exceptions,
recommendations and disapprovals that Developer disputes. Such Notice shall give details of
Developer’s grounds for dispute. If Developer fails to give such Notice within such time period,
it shall be deemed to have accepted the comments, objections, exceptions and
recommendations and the original or updated Rehabilitation Work Schedule, as applicable, shall
thereupon be deemed revised to incorporate the comments and recommendations and to rectify
the objections and exceptions. After timely delivery of any such Notice, Developer and IFA shall
endeavor in good faith to reach agreement as to the matters listed in the Notice. If no
agreement is reached as to any such matter within thirty (30) days after Developer delivers its
Notice, either Party may refer the Dispute to the Disputes Resolution Procedures for
determination.

6.8.7 Unitil resolution of any portion of the original Rehabilitation Work Schedule that is
in Dispute, the treatment of that portion in the original Rehabilitation Work Schedule shall
remain in effect and govern. Until resolution of any portion of the updated Rehabilitation Work
Schedule that is in Dispute, the treatment of that portion in the immediately preceding
Rehabilitation Work Schedule shall remain in effect and govern.

6.9 [reserved]

6.10 [reserved]

6.11 Policing, Security and Incident Response
6.11.1 Police Services

6.11.1.1 Pursuant to the requirements of IC 8-15.5-10-7, Developer and
IFA shall jointly enter into (an) agreement(s) with the Indiana State Police and the Kentucky
State Police, which shall, among other things, permit, without expense to IFA, the Indiana State
Police, Kentucky State Police, Louisville Metro Police Department and any other public law
enforcement agency with jurisdiction to provide traffic patrol, traffic law enforcement and the
other police and public safety services on or for the O&M Limits in accordance with applicable
Laws and agreements with State and local agencies (including any agreement(s) or other
arrangement(s) made pursuant to IC 8-15.5-10-7(b) between IFA and (a) the Indiana State
Palice, (b) the Kentucky State Police, (c) the Louisville Metro Police Department and (d) any
other public law enforcement agency with jurisdiction relating to costs incurred in provided law
enforcement assistance services), including permitting at least the type and level of service that
the Indiana State Police, Kentucky State Police and Louisville Metro Police Department
provides on Comparable Facilities owned and operated by the Department or KYTC. Developer
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shall, as a material obligation hereunder, comply with such agreement(s) and permit such law
enforcement agencies to provide such law enforcement assistance services prescribed
thereunder. In addition, Developer, without expense to IFA, may engage, on mutually
acceptable reasonable terms and conditions, either the Indiana State Police, Kentucky State
Police, Louisville Metro Police Department or another qualified public law enforcement agency
with jurisdiction to provide enhanced levels of traffic patrol, traffic law enforcement services,
special traffic operations services, accident assistance and investigation, and other enhanced
police and Emergency services as needed due to any Developer-Related Entity’s construction,
operation, maintenance or other activities on or affecting the O&M Limits.

6.11.1.2 Developer shall not engage, or otherwise permit the
engagement of, private security services to provide traffic patrol or traffic law enforcement
services on the O&M Limits unless otherwise approved by IFA in its sole discretion.

6.11.1.3 At Developer's request and expense, IFA shall assist Developer
in securing the agreement of the Indiana State Police and the Kentucky State Police to perform
enhanced services on or for the O&M Limits. Such assistance may include accompanying
Developer to meetings with the Indiana State Police and the Kentucky State Police, requesting
the involvement of the Public Finance Director and taking any other reasonable action within its
powers.

6.11.1.4 Nothing in this Section 6.11.1 shall be construed as conferring
upon IFA in any way responsibility for funding enhanced policing services.

6.11.1.5 Developer acknowledges that the Indiana State Police,
Kentucky State Police and Louisville Metro Police Department are empowered to enforce all
applicable Laws and to enter the O&M Limits at any and all times to carry out their law
enforcement duties. Developer acknowledges further that, consistent with the requirements of
IC 8-15.5-10-7, all law enforcement officers of the State and the Commonwealth of Kentucky,
and any political subdivision, as applicable, have the same powers and jurisdiction within the
limits of Project ROW (and otherwise in respect of the East End Crossing) as such law
enforcement officers have in their respective areas of jurisdiction, including the roads and
highways of the State and the Commonwealth of Kentucky, as applicable. No provision of this
Agreement is intended to surrender, waive or limit any police powers of the Indiana State Police,
Kentucky State Police and Louisville Metro Police Department or any other Governmental
Entity, and all such police powers are hereby expressly reserved. Developer shall ensure that
such law enforcement officers have access to the East End Crossing to exercise their powers
and jurisdiction.

6.11.1.6 IFA shall not have any liability or obligation to Developer
resulting from, arising out of or relating to the failure of the Indiana State Police, Kentucky State
Police and Louisville Metro Police Department as applicable or any other public law
enforcement agency to provide services, or any of their, or their respective agents’ or
employees’, acts, omissions, negligence or misconduct in providing services.

6.11.2 Security and Incident Response

6.11.2.1 Developer is responsible for the safety and security of the O&M
Limits and the workers and public thereon during all construction, operation and maintenance
activities under the control of any Developer-Related Entity.
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6.11.2.2 Developer shall comply with all rules, directives and guidance
of the U.S. Department of Homeland Security and comparable State agency, and shall
coordinate and cooperate with all Governmental Entities providing security, first responder and
other public emergency response services. Without limiting the foregoing, whenever the
National Terrorism Advisory System (NTAS) or successor system has issued an “elevated” or
“imminent” alert or comparable level of threat or alert for any region in which the O&M Limits is
located or which the East End Crossing serves, Developer, at its expense, shall assign
management personnel with decision-making authority to be personally present at the relevant
emergency operations center serving the region. Developer shall provide such service twenty-
four (24) hours a day, seven (7) days a week, until such level or threat or alert expires pursuant
to its “sunset period” or is cancelled, or until the lead agency at the operations center
determines such staffing level is no longer necessary.

6.11.2.3 Developer shall perform and comply with the provisions of
Section 22 of the Technical Provisions concerning Incident response, safety and security.

6.11.2.4 Developer shall implement all Incident response, safety and
security procedures, protocols and requirements set forth in the Incident Management Plan and
Emergency Plan (components of the Project Management Plan).

6.12 Handback Requirements
6.12.1 Handback Condition
Subject to Section 6.12.3.2, on the Termination Date Developer shall cause the O&M

Limits, at no charge to IFA, to be in the condition and meet all of the requirements for Residual
Life at Handback specified in the Handback Requirements.

6.12.2 Handback Inspections

The Parties shall conduct inspections of the O&M Limits at the times and according to
the terms and procedures specified in the Handback Requirements, for the purposes of:

6.12.2.1 Determining and verifying the condition of all Elements and
their Residual Lives;

6.12.2.2 Adjusting, to the extent necessary based on inspection and
analysis, Element Useful Lives, Ages, Residual Lives, estimated costs of Rehabilitation Work
and timing of Rehabilitation Work;

6.12.2.3 Revising and updating the Rehabilitation Work Schedule to
incorporate such adjustments;

6.12.2.4 Determining the Rehabilitation Work required to be performed
and completed prior to the Termination Date, based on the requirements for Residual Life at
Handback specified in the Handback Requirements, the foregoing adjustments and the
foregoing changes to the Rehabilitation Work Schedule;

6.12.2.5 Verifying that such Rehabilitation Work has been properly
performed and completed in accordance with the Handback Requirements; and
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6.12.2.6 Adjusting Developer’s funding of the Handback Requirements
Reserve Account so that it is funded according to the schedule and amounts required under
Exhibit 6 (Handback Requirements Reserve Elements and Reserve Funding Mechanism).

6.12.3 Rehabilitation Work under Handback Requirements

6.12.3.1 Developer shall diligently perform and complete all
Rehabilitation Work required to be performed and completed prior to the Termination Date,
based on the required adjustments and changes to the Rehabilitation Work Schedule resulting
from the inspections and analysis under the Handback Requirements.

6.12.3.2 In the event of an early termination of this Agreement, this
Section 6.12 shall apply to the extent of any Rehabilitation Work required to be performed and
completed prior to the Early Termination Date, based on the required adjustments and changes
to the Rehabilitation Work Schedule resulting from the inspections and analysis under the
Handback Requirements.

6.13 Handback Requirements Reserve Account
6.13.1 Establishment

6.13.1.1 Beginning five (5) full calendar years before the end of the
Term, Developer shall establish and fund a reserve account (the “Handback Requirements
Reserve Account”) exclusively available for the uses set forth in Section 6.13.3. Developer shall
provide to IFA the details regarding the account, including the name, address and contact
information for the depository institution and the account number. IFA shall have a first priority
perfected security interest in the Handback Requirements Reserve Account, and the right to
receive directly from the depository institution monthly account statements.

6.13.1.2 In lieu of establishing the Handback Requirements Reserve
Account, Developer may deliver to IFA Handback Requirements Letters of Credit, on the terms
and conditions set forth in Sections 6.13.5 and 17.3.

6.13.2 Funding

6.13.2.1 Developer shall make deposits to the Handback Requirements
Reserve Account at the times and in the amounts set forth in Exhibit 6 (Handback Requirements
Reserve Elements and Reserve Funding Mechanism).

6.13.2.2 Funds held in the Handback Requirements Reserve Account
may be invested and reinvested only in Eligible Investments. Eligible Investments in the
Handback Requirements Reserve Account must mature, or the principal of and accrued interest
on such Eligible Investments must be available for withdrawal without penalty, not later than
such times as shall be necessary to provide funds when needed for payment of draws to
Developer, and in any event not later than the end of the Term. All interest earned or profits
realized from the investment of funds in the Handback Requirements Reserve Account shall be
retained therein.

6.13.2.3 If Developer fails to make any quarterly deposit into the
Handback Requirements Reserve Account when due, including funding any increases or
shortfalls required under Sections 3 and 5 of Exhibit 6 (Handback Requirements Reserve
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Elements and Reserve Funding Mechanism), IFA shall be entitled to deduct the amount due
from the Quarterly Payment due to Developer at the time of payment of the Quarterly Payment
to Developer, and shall deposit such amount to the Handback Requirements Reserve Account
on behalf of Developer.

6.13.3 Use

6.13.3.1 Developer will have the right to payments from the Handback
Requirements Reserve Account to be used only to make progress and final payments for the
following costs, provided the Handback Requirements Reserve Account is not at any time
reduced below the amount of funds then required under Exhibit 6 (Handback Requirements
Reserve Elements and Reserve Funding Mechanism):

a. Costs of Rehabilitation Work for those Elements that have a number of
years stated in the “Useful Life” column in Table 23-1 (Residual Life Requirements at
Handback) of the Technical Provisions, to the extent such Rehabilitation Work is to be
performed prior to the end of the Term pursuant to Section 6.7;

b. Costs of Rehabilitation Work for those Elements that have a number of
years stated in the “Residual Life at Handback” column in Table 23-1 (Residual Life
Requirements at Handback) of the Technical Provisions, to the extent such Rehabilitation Work
is hecessary in order to return the Element to IFA at the end of the Term with a Residual Life
equal to or greater than such number of years; and

C. Costs of Safety Compliance work.

6.13.3.2 Amounts in the Handback Requirements Reserve Account can
only be used for the purposes described in this Section 6.13.3 and are not available as security
for repayment of Project Debt or making Distributions. The use of amounts in the Handback
Requirements Reserve Account for any purpose other than as permitted in this Section 6.13.3
shall be a Developer Default.

6.13.4 Disposition at End of Term

6.13.4.1 At the expiration or any earlier termination of the Term for any
reason, including termination due to IFA Default, all funds in the Handback Requirements
Reserve Account (except as provided in Section 6.13.4.2) shall automatically be and become
the sole property of IFA, free and clear of all liens, pledges, encumbrances, offsets and
deductions. Thereupon, Developer shall deliver such transfers, assignments and other
documents, and take such other actions, as IFA or the depository institution for the Handback
Requirements Reserve Account shall require to confirm transfer to IFA of the Handback
Requirements Reserve Account and funds therein, free and clear of all liens, pledges,
encumbrances, offsets and deductions.

6.13.4.2 If the amount in the Handback Requirements Reserve Account
at such time is different from the amount then required pursuant to Exhibit 6 (Handback
Reqguirements Reserve Elements and Reserve Funding Mechanism), Developer shall pay any
shortfall to IFA upon demand, or IFA on demand shall authorize release to Developer of any
excess, as the case may be. IFA, at its election, may offset any Termination Compensation
owing to Developer by the amount of such shortfall. IFA, at its election, also may offset any
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excess to be released to Developer by any amount Developer still owes IFA for the cost of the
independent inspections conducted pursuant to the Handback Requirements. The foregoing
offset rights are in addition to IFA’s offset rights under Section 19.2.5. For the avoidance of
doubt, if at the expiration of the Term Developer has completed and paid in full all Rehabilitation
Work required on all Elements that have a number of years stated in the “Residual Life at
Handback” column in Table 23-1 (Residual Life Requirements at Handback) of the Technical
Provisions and funds in the Handback Requirements Reserve Account exceed the total amount
required under Section 2(a) of Exhibit 6 (Handback Regquirements Reserve Elements and
Reserve Funding Mechanism) and the ten percent (10%) contingency thereon required under
Section 2(c) of Exhibit 6 (Handback Requirements Reserve Elements and Reserve Funding
Mechanism), then IFA shall on demand authorize release of such excess to Developer or, at
Developer’s direction, the Collateral Agent, subject to the foregoing offset rights in favor of IFA.

6.13.5 Handback Requirements Letters of Credit

6.13.5.1 In lieu of establishing the Handback Requirements Reserve
Account, Developer may deliver to IFA one or more letters of credit (each, a “Handback
Requirements Letter of Credit”), on the terms and conditions set forth in this Sections 6.13.5 and
17.3. If the Handback Requirements Reserve Account has been previously established,
Developer at any time thereafter may substitute one or more Handback Requirements Letters of
Credit for all or any portion of the amounts required to be on deposit in the Handback
Requirements Reserve Account, on the terms and conditions set forth in this Section 6.13.5 and
Section 17.3. Upon receipt of the required substitute Handback Requirements Letter of Credit,
IFA shall authorize the release to Developer of amounts in the Handback Requirements
Reserve Account equal to the face amount of the substitute Handback Requirements Letter of
Credit. IFA shall be named as the sole beneficiary under each Handback Requirements Letter
of Credit.

6.13.5.2 If the face amount of any Handback Requirements Letter of
Credit falls below the total amount required to be funded to the Handback Requirements
Reserve Account prior to expiry of the Handback Requirements Letter of Credit, Developer shall
pay, when due, the shortfall into the Handback Requirements Reserve Account. Alternately,
Developer may deliver a Handback Requirements Letter of Credit with a face amount equal to
at least the total amount required to be funded to the Handback Requirements Reserve Account
during the period up to the expiry of the Handback Requirements Letter of Credit, or may deliver
additional Handback Requirements Letters of Credit or cause the existing Handback
Requirements Letter of Credit to be amended to cover the shortfall before deposits of the
shortfall to the Handback Requirements Reserve Account are due. If Developer fails to satisfy
such obligation, IFA shall be entitled to deduct the amount due from the Quarterly Payment due
to Developer at the time of payment of the Quarterly Payment to Developer, and shall deposit
such amount to the Handback Requirements Reserve Account on behalf of Developer.

6.13.5.3 At the beginning of each calendar year, Developer shall have
the right and obligation (in lieu of funding the Handback Requirements Reserve Account ) to
adjust the amount of the Handback Requirements Letter of Credit to equal the maximum
amount required to be funded in the Handback Requirements Reserve Account during the
forthcoming calendar year under Exhibit 6 (Handback Requirements Reserve Elements and
Reserve Funding Mechanism), taking into account the most recent Rehabilitation Work
Schedule and Rehabilitation Work performed to date under the Handback Requirements. No
adjustment that serves to reduce the (aggregated) stated amount(s) of the Handback
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Requirements Letter of Credit shall be made without the prior, written consent of IFA, which, for
purposes of clarity, shall be given if IFA is satisfied, in its good faith discretion, that such
reduced (aggregated) stated amount(s) equals the maximum amount required to be funded in
the Handback Requirements Reserve Account during the forthcoming calendar year.

6.13.5.4 IFA shall have the right to draw on the Handback Requirements
Letter of Credit (a) as provided in Section 17.3.1.2 or (b) upon expiration or earlier termination of
the Term for any reason, including termination due to IFA Default, as necessary to obtain the
Handback Requirements Reserve Account funds to which IFA is then entitled under Section
6.13.4.

6.13.5.5 If IFA draws on a Handback Requirements Letter of Credit, IFA
shall have the right to use and apply the proceeds of such drawing as provided in Section
6.13.3. Notwithstanding the foregoing, if IFA draws on the Handback Requirements Letter of
Credit due to Developer’'s failure for any reason to deliver to IFA a new or replacement
Handback Requirements Letter of Credit, on the same terms, or at least a one (1) year
extension of the expiration date of the existing Handback Requirements Letter of Credit, not
later than forty-five (45) days before such expiration date, IFA shall deposit the proceeds from
drawing on the expiring Handback Requirements Letter of Credit into the Handback
Requirements Reserve Account.

ARTICLE 7. CONTRACTING AND LABOR PRACTICES
7.1 Disclosure of Contracts and Contractors

7.1.1 Developer shall provide IFA a monthly report listing (a) all Key Contracts in
effect, (b) all Contracts in effect to which Developer is a party and (c) where Developer and an
Affiliate are under direct Contract, all lower tier Contracts in effect to which such Affiliate is a
party and under which all or a substantial portion of the Affiliate’s responsibilities or obligations
under its Contract with Developer are delegated to the Contractor. Developer also shall list in
the monthly report the Contractors under such Contracts, guarantees of Key Contracts in effect
and the Guarantors thereunder. Developer shall allow IFA ready access to all Contracts and
records regarding Contracts and shall deliver to IFA, (i) within ten (10) days after execution,
copies of all Key Contracts, guarantees thereof and amendments and supplements to Key
Contracts and guarantees thereof, and (ii) within ten (10) days after receipt of a request from
IFA, copies of all other Contracts and amendments and supplements thereto as may be
requested.

7.1.2 As soon as Developer identifies a potential Contractor for a potential Contract
described in the first sentence of Section 7.1.1, but in no event later than five (5) days after
Contract execution, Developer shall provide Notice to IFA of the name, address, phone number
and authorized representative of such Contractor.

7.2 Responsibility for Work, Contractors and Employees

7.2.1 Developer shall retain or cause to be retained only Contractors that are qualified,
experienced and capable in the performance of the portion of the Work assigned. Developer
shall ensure that each Contractor has at the time of execution of the Contract, and maintains at
all times during performance of the assigned Work, all licenses, bonds and insurance required
by applicable Laws.
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7.2.2 The retention of Contractors by Developer does not relieve Developer of its
responsibilities hereunder or for the quality of the Work or materials or services provided by it.

7.2.3 Each Contract shall include terms and conditions sufficient to ensure both the
acknowledgement of and compliance by the Contractor with the applicable requirements of the
PPA Documents, and shall include those terms that are specifically required by the PPA
Documents to be included therein, including, to the extent applicable, those set forth in Exhibit
23 (Federal Requirements) and any other applicable federal requirements.

7.2.4 Developer shall require each Contractor to familiarize itself with the requirements
of any and all applicable Laws, including those Laws applicable to the use of federal-aid funds,
and the conditions of any required Governmental Approvals.

7.2.5 Nothing in this Agreement will create any contractual relationship between IFA
and any Contractor. No Contract entered into by or under Developer shall impose any
obligation or liability upon any Indemnified Party to any Contractor or any of its employees.

7.2.6 Developer shall supervise and be fully responsible for the actions, omissions,
negligence, willful misconduct, fraud, bad faith or breach of applicable Law or contract by any
Developer-Related Entity or by any member or employee of Developer or any Developer-
Related Entity, as though Developer directly employed all such individuals.

7.3 Key Contracts; Contractor Qualifications

7.3.1 Key Contract Approvals, Amendments and Termination; Use of and
Change in Key Contractors

7.3.1.1 The Key Contract with each of the Design-Build Contractor(s),
the Lead Engineering Firm(s), and Lead Operations and Maintenance Contractor (if applicable)
shall be subject to IFA’s prior written approval in its good faith discretion, which approval shall
be based on compliance with the requirements for such contracts contained in Section 7.3.2.

7.3.1.2 Amendment of any Key Contract with respect to a matter set
forth in Section 7.3.2 shall be subject to IFA’s prior written approval in its good faith discretion.
Amendment in any other material respect of the Key Contract with the Design-Build
Contractor(s), the Lead Engineering Firm(s), or Lead Operations and Maintenance Contractor (if
applicable) shall be subject to IFA prior written approval in its good faith discretion.

7.3.1.3 Developer shall retain, employ and utlize the firms and
organizations specifically listed in Exhibit 2-H (Equity Members, Contractors and Key Personnel
Commitments) to fill the corresponding Key Contractor positions listed therein. Developer shall
not terminate any Key Contract, or permit or suffer any substitution or replacement (by way of
assignment of the Key Contract, transfer to another of any material portion of the scope of work,
or otherwise) of any Key Contractor, except in the case of material default by the Key Contractor
or with IFA’s prior written approval in its good faith discretion. For Key Contractors not known
as of the Effective Date, Developer’s selection thereof shall be subject to IFA’s prior written
approval in its good faith discretion.

7.3.1.4 Developer shall not terminate or permit termination of a Key
Contract except:
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a. In the case of material uncured default by the Key Contractor;

b. Termination of this Agreement and IFA’s election not to assume the Key
Contract;

C. If there occurs any suspension, debarment, disqualification or removal
(distinguished from ineligibility due to lack of financial qualifications) of the Contractor, or there
goes into effect an agreement for voluntary exclusion of the Contractor, from bidding, proposing
or contracting with any federal, State or local department or agency; or

d. With IFA’s prior written approval in its good faith discretion.
7.3.2 Key Contract Provisions
Each Key Contract shall:

7.3.2.1 Require the Key Contractor to carry out its scope of work in
accordance with the PPA Documents, the Governmental Approvals, applicable Law, and plans,
systems and manuals developed and used by Developer pursuant to the PPA Documents;

7.3.2.2 Include a covenant to maintain all licenses required by
applicable Law;

7.3.2.3 Set forth a standard of professional responsibility or a standard
for commercial practice equal to the requirements of the PPA Documents and in accordance
with Good Industry Practice for work of similar scope and scale;

7.3.2.4 Set forth representations, warranties, guaranties and liability
provisions of the Key Contractor in accordance with Good Industry Practice for work of similar
scope and scale;

7.3.25 Expressly state that all remaining warranties and guarantees,
express or implied, shall inure to the benefit of IFA and its successors and assigns upon
expiration of the term or earlier termination of this Agreement;

7.3.2.6 Require the Key Contractor to procure the applicable Payment
Bond and Performance Security (as applicable) required under Section 17.2, if any, prior to
commencement of any work by or on behalf of the Key Contractor;

7.3.2.7 Expressly provide that the Key Contractor shall have no right to
suspend or demobilize unless and until it delivers to IFA Notice of the other contracting party’s
breach or default;

7.3.2.8 Require the personal services of and not be assignable by the
Key Contractor without Developer’s and IFA’s prior written consent, provided that this provision
shall not prohibit the subcontracting of portions of the Work;

7.3.2.9 Expressly include the requirements and provisions set forth in
this Agreement applicable to Contractors regarding Intellectual Property rights and licenses;

7.3.2.10 Expressly require the Key Contractor to participate in meetings
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between Developer and IFA concerning matters pertaining to such Key Contractor, its work or
the coordination of its work with other Contractors, provided that all direction to such Key
Contractor shall be provided by Developer or other party to the Key Contract, and provided
further that nothing in this Section shall limit the authority of IFA to give such direction or take
such action as in its opinion is necessary to remove an immediate and present threat to the
safety of life or property;

7.3.2.11 Include an agreement by the Key Contractor to give evidence in
any dispute resolution proceeding pursuant to Section 19.6, if such participation is requested by
either IFA or Developer;

7.3.2.12 Without cost to Developer or IFA, and subject to the rights of
the Collateral Agent set forth in Article 21 and any Direct Agreement, expressly permit
assignment to IFA, the Collateral Agent or either of their respective successors, assignees or
designees of all Developer's or other contracting party’s rights under the Key Contract,
contingent only upon delivery of written request from IFA following termination or expiration of
this Agreement, allowing IFA or its successor, assign or designee to assume the benefit of
Developer’'s or other contracting party’s rights with liability only for those remaining obligations
of Developer or the other contracting party accruing after the date of assumption, such
assignment to include the benefit of all Key Contractor warranties, indemnities, guarantees and
professional responsibility;

7.3.2.13 Expressly state that assumption of the Key Contract by IFA or
its successor, assign or designee shall not operate to make the assignee responsible or liable
for any breach of the Key Contract by Developer or the other contracting party or for any
amounts due and owing under the Key Contract for work or services rendered prior to
assumption, without prejudice, however, to any rights of the Contractor under the Key Contract
or applicable Law to suspend work or terminate the Key Contract by reason of any such breach
or failure to pay amounts due;

7.3.2.14 Expressly include (a) a covenant to recognize and attorn to IFA
upon receipt of Notice from IFA that it has exercised step-in rights under this Agreement,
without necessity for consent or approval from Developer or to determine whether IFA validly
exercised its step-in rights, and (b) Developer's covenant to waive and release any claim or
cause of action against the Key Contractor arising out of or relating to its recognition and
attornment in reliance on any such Notice;

7.3.2.15 Expressly include a covenant, expressly stated to survive
termination of the Key Contract, to promptly execute and deliver to IFA or its successor, assign
or designee a new contract between the Key Contractor and IFA or its successor, assign or
designee on the same terms and conditions as the Key Contract, if (a) the Key Contract is
rejected by Developer in bankruptcy or is wrongfully terminated by Developer and (b) IFA
delivers written request for such new contract within 60 days following termination or expiration
of this Agreement. The Key Contract also shall include a covenant, expressly stated to survive
termination of the Key Contract, to the effect that if the Key Contractor was a party to an escrow
agreement for an Intellectual Property Escrow and Developer terminates it, then the Key
Contractor also shall execute and deliver to IFA, concurrently with such new contract, a new
escrow agreement on the same terms and conditions as the terminated escrow agreement, and
shall concurrently make the same deposits to the new Intellectual Property Escrow as made or
provided under the terminated escrow agreement. The obligation to include the same terms

INDIANA FINANCE AUTHORITY -76 - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT
426544 ADDENDUM #7#6—



and conditions is subject to the following exceptions: (i) terms and conditions of a Key Contract
or Intellectual Property Escrow agreement rendered moot or inapplicable solely due to change
in the identity of the contracting party to IFA or its successor, assign or designee; and (ii) terms
and conditions of a Key Contract that must be adjusted due to schedule delay caused solely by
Developer’s rejection in bankruptcy or wrongful termination. This Section shall not apply to Key
Contracts with IFA or Governmental Entities;

7.3.2.16 Expressly include requirements that: the Key Contractor (a) will
maintain usual and customary Books and Records for the type and scope of operations of
business in which it is engaged (e.g., constructor, equipment Supplier, designer, service
provider), and retain such Books and Records for the period set forth in Section 23.1.4 or other
applicable period set forth in the PPA Documents, (b) permit audit thereof by IFA and (c)
provide progress reports to Developer appropriate for the type of work it is performing sufficient
to enable Developer to provide the reports it is required to furnish IFA under this Agreement;

7.3.2.17 Expressly include the Indemnified Parties as indemnitees, with
direct right of enforcement, in any indemnity given by the Key Contractor under the Key
Contract;

7.3.2.18 Expressly include an acknowledgement that the Key Contractor
has no right or claim to any lien or encumbrance upon the East End Crossing or Project Right of
Way for failure of the other contracting party to pay amounts due the Key Contractor, and a
waiver of any such right or claim that may exist at Law or in equity;

7.3.2.19 Include the right of Developer to terminate the Key Contract in
whole or in part upon any termination of this Agreement, in each case without liability of
Developer or IFA for the Key Contractor’s lost profits or business opportunity;

7.3.2.20 Not contain any terms that do not comply or are inconsistent
with the terms of the PPA Documents, including terms that do not comply or are inconsistent
with this Article 7 or with the applicable requirements of Section 23.1 regarding maintenance of
Books and Records, that fail to incorporate the applicable federal requirements set forth in
Exhibit 23 (Federal Requirements), or that are inconsistent with the requirements of the relevant
scope of Work; and

7.3.2.21 Expressly provide that any purported amendment with respect
to any of the foregoing matters without the prior written consent of IFA shall be null and void.

7.4 Key Personnel

7.4.1 Developer shall retain, employ and utilize the individuals specifically listed in
Exhibit 2-H (Equity Members, Contractors and Key Personnel Commitments) or in the Project
Management Plan to fill the corresponding Key Personnel positions listed therein. Developer
shall not change or substitute any such individuals except due to retirement, death, disability,
incapacity, or voluntary or involuntary termination of employment, or as otherwise approved by
IFA pursuant to Section 7.4.2.

7.4.2 Developer shall provide Notice to IFA of any proposed replacement for any Key
Personnel position. IFA shall have the right to review the qualifications and character of each
individual to be appointed to a Key Personnel position (including personnel employed by
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Contractors to fill any such position) and to approve or disapprove use of such individual in such
position prior to the commencement of any Work by such individual.

7.4.3 Developer shall cause each individual filling a Key Personnel position to dedicate
the full amount of time necessary for the proper prosecution and performance of the Work. The
following Key Personnel are intended to be full-time positions: Project Manager — full time during
design/construction; Deputy Project Manager — full time during design/construction; Lead
Engineer — full time during design; Construction Manager -full time during construction; Quality
Manager — full time during design/construction; Safety Manager — full time during
design/construction; Environmental Compliance Manager — full time during design/construction;
Operations and Maintenance Manager — full time during operations period. Developer shall
commit each of these Key Personnel exclusively to the East End Crossing, and each such
person shall have no other conflicting assignments during the periods indicated in this Section
7.4.3.

7.4.4 Developer shall provide IFA with office and cell phone numbers and email
addresses for each Key Personnel. IFA shall have the ability to contact any Key Personnel
twenty-four (24) hours per day, seven (7) days per week.

7.5 [reserved]
7.6 Contracts with Affiliates

7.6.1 Developer shall have the right to have Work and services performed by Affiliates
only under the following terms and conditions:

76.1.1 Developer shall execute a written Contract with the Affiliate;

7.6.1.2 The Contract shall comply with all applicable provisions of the
PPA Documents, including this Article 7, be consistent with Good Industry Practice, and be in
form and substance substantially similar to Contracts then being used by Developer or Affiliates
for similar Work or services with unaffiliated Contractors;

7.6.1.3 The Contract shall set forth the scope of Work and services and
all the pricing, terms and conditions respecting the scope of Work and services;

7.6.1.4 The pricing, scheduling and other terms and conditions of the
Contract shall be no less favorable to Developer than those that Developer could reasonably
obtain in an arms’ length, competitive transaction with an unaffiliated Contractor. Developer
shall bear the burden of proving that the same are no less favorable to Developer; and

7.6.1.5 No Affiliate (other than a Design-Build Contractor if it is an
Affiliate) shall be engaged to perform any Work or services which any PPA Documents or the
Project Management Plan or any component part, plan or other documentation thereunder
indicates are to be performed by an independent or unaffiliated party. No Affiliate shall be
engaged to perform any Work or services which would be inconsistent with Good Industry
Practice.

7.6.2 Before entering into a written Contract with an Affiliate or any supplement or
amendment thereto, Developer shall submit a true and complete copy of the proposed Contract
to IFA for review and comment. [FA shall have twenty (20) days after receipt to deliver its
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comments to Developer. If the Contract with the Affiliate is a Key Contract, it shall be subject to
IFA’s approval as provided in Section 7.3.1.

7.6.3 Developer shall make no payments to Affiliates for work or services in advance of
provision of such work or services, except for reasonable mobilization payments or other
payments consistent with arm’s length, competitive transactions of similar scope. Advance
payments in violation of this provision shall be excluded from the calculation of Termination
Compensation.

7.7 Labor Standards

7.7.1 In the performance of its obligations under the PPA Documents, Developer at all
times shall comply, and require by contract that all Contractors and vendors comply, with all
applicable federal and State labor, occupational safety and health Laws and federal and State
orders.

7.7.2 All individuals performing the Work shall have the skill and experience and any
licenses or certifications required to perform the Work assigned to them, and shall possess the
skill and experience necessary to fulfill the standards and requirements of the PPA Documents
applicable to the Work assigned to them, including any applicable minimum levels of skill and
experience set forth in the Technical Provisions.

7.7.3 If any individual employed by Developer or any Contractor lacks such skill,
experience, licensing and certification, or is not performing the Work in a proper, safe and skillful
manner, then Developer shall, or shall cause such Contractor to, remove such individual and
such individual shall not be re-employed on the Work. |If, after Notice and reasonable
opportunity to cure, such individual is not removed or if Developer fails to ensure that skilled,
experienced, licensed and certified personnel are furnished for the proper performance of the
Work, then IFA may suspend the affected portion of the Work by delivering to Developer Notice
of such suspension. Such suspension shall in no way relieve Developer of any obligation
contained in the PPA Documents or entitle Developer to any additional compensation, time
extension or other Claim.

7.8 Ethical Standards

7.8.1 Within ninety (90) days after the Effective Date, Developer shall adopt written
policies establishing ethical standards of conduct for all Developer-Related Entities, including
Developer’'s supervisory and management personnel, in dealing with (a) IFA and the
Department and (b) employment relations. Such policy shall be subject to review and comment
by IFA prior to adoption. Such policy shall include standards of ethical conduct concerning the
following:

7.8.11 Restrictions on gifts and contributions to, and lobbying of, IFA,
the Department and any of their respective members, commissioners, directors, officers and
employees, and elected State officials;

7.8.1.2 Protection of employees from unethical practices in selection,
use, hiring, compensation or other terms and conditions of employment, or in firing, promotion
and termination of employees;

7.8.1.3 Protection of employees from retaliatory actions (including
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discharge, demotion, suspension, threat, harassment, pay reduction or other discrimination in
the terms and conditions of employment) in response to reporting of illegal (including the making
of a false claim), unethical or unsafe actions or failures to act by any Developer-Related Entity;

7.8.1.4 Restrictions on directors, members, officers or supervisory or
management personnel of any Developer-Related Entity engaging in any transaction or activity,
including receiving or offering a financial incentive, benefit, loan or other financial interest, that
is, or to a reasonable person appears to be, in conflict with or incompatible with the proper
discharge of duties or independence of judgment or action in the performance of duties, or
adverse to the interests of the East End Crossing or employees;

7.8.1.5 Restrictions on use of office or job position for a purpose that is,
or would to a reasonable person appear to be, primarily for the private benefit of a director,
member, officer or supervisory or management person, rather than primarily for the benefit of
Developer or the East End Crossing, or primarily to achieve a private gain or an exemption from
duty or responsibility for a director, member, officer or supervisory or management person; and

7.8.1.6 Restrictions on directors, members, officers or employees of
any Developer-Related Entity performing any of the Work if the performance of such services
would be prohibited under IFA’s conflict of interest rules and policies.

7.8.2 Developer shall cause its directors, members, officers and supervisory and
management personnel, and require those of all other Developer-Related Entities, to adhere to
and enforce the adopted policy on ethical standards of conduct. Developer shall establish
reasonable systems and procedures to promote and monitor compliance with the policy.

7.8.3 Notwithstanding the foregoing in this Section 7.8, Developer has an affirmative
obligation under this Agreement to disclose to IFA and to the Indiana State Ethics Commission
when an interested party is or becomes an employee of IFA or the State. This obligation
extends only to those facts that Developer knows or reasonably could know. For purposes of
this Section 7.8.3, “interested party” means (a) the individual executing this Agreement, (b) an
individual who has an interest of three percent (3%) or more of Developer, (c) any member of
the immediate family of an individual specified in clause (a) or (b). For purposes of the
preceding sentence, “immediate family” means the spouse and the unemancipated children of
an individual.

7.9 Non-Discrimination; Equal Employment Opportunity

During the performance of this Agreement, Developer, for itself, its assignees and
successors in interest agrees as follows:

7.9.1 Compliance with Regulations: Developer shall comply with the Regulations
relative to nondiscrimination in Federally-assisted programs of the U.S. Department of
Transportation, Title 49, Code of Federal Regulations, Parts 21, 24, 26 and 60 as they relate to
nondiscrimination, and with Executive Order 11246 titled Equal Employment Opportunity as
amended by Executive Order 11875, as they may be amended from time to time, (hereinafter
collectively referred to as the “Regulations”), which are herein incorporated by reference and
made a part of this Agreement.
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7.9.2 Nondiscrimination: This covenant is enacted, in part, pursuant to the Indiana
Age Discrimination in Employment Act, and the Americans with Disabilities Act.

Pursuant to the Indiana Civil Rights Law, specifically IC 22-9-1-10, and in keeping with
the Civil Rights Act of 1964, the Age Discrimination in Employment Act, and the Americans with
Disabilities Act, Developer shall not discriminate against any employee or applicant for
employment in the performance of this Agreement with respect to the hire, tenure, terms,
conditions or privileges of employment or any matter directly or indirectly related to employment,
because of the employee or applicant’s race, color, national origin, religion, sex, age, disability,
ancestry, status as a veteran, or any other characteristic protected by federal, state, or local law
(“Protected Characteristics”). Furthermore, Developer certifies compliance with applicable
federal laws, regulations, and executive orders prohibiting discrimination based on Protected
Characteristics in the provision of services.

Developer, with regard to the Work performed by it during this Agreement, shall not
discriminate on the grounds of race, color, sex, or national origin in the selection and retention
of Contractors, including procurement of materials and leases of equipment. Developer shall
not participate either directly or indirectly in the discrimination prohibited by section 21.5 of the
Regulations, including employment practices when this Agreement covers a program set forth in
Appendix B and C of the Regulations.

7.9.3 Solicitations for Contracts, Including Procurement of Materials and Equipment:
In all solicitations either by competitive bidding or negotiation made by Developer for work to be
performed under a Contract, including procurement of materials or leases of equipment, each
potential Contractor or Supplier shall be notified by Developer of Developer's obligations under
this Agreement and the Regulations relative to nondiscrimination on the grounds of race, color,
sex, or national origin.

7.9.4 Information and Reports: Developer shall provide to IFA or its designee all
information and reports required by the Regulations or directives issued pursuant thereto, and
shall permit access to Books and Records, accounts, other sources of information and its
facilities as may be determined by IFA to be pertinent to ascertain compliance with such
regulations or directives. Where any information required of Developer is in the exclusive
possession of another who fails or refuses to furnish this information, Developer shall so certify
to IFA and shall set forth what efforts it has made to obtain this information.

7.9.5 Sanctions for Noncompliance: In the event of Developer's non-compliance with
the nondiscrimination provisions of this Agreement, IFA shall impose such contract sanctions as
it or the FHWA may determine to be appropriate, including:

7951 Withholding of payments to Developer under this Agreement
until Developer complies; and/or

7.95.2 Cancellation, termination or suspension of this Agreement in
whole or in part for Developer Default.

7.9.6 Certification of Nonsegregated Facilities: Developer hereby certifies that, except
as specifically prescribed pursuant to Attachment 2 to Exhibit 23 (Federal Requirements),
Developer does not maintain or provide for Developer's employees any segregated facilities at
any of Developer's establishments, and that Developer does not permit employees to perform
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their services at any location, under Developer's control, where segregated facilities are
maintained. Developer certifies further that, except as specifically prescribed pursuant to
Attachment 2 to Exhibit 23 (Federal Requirements), Developer will not maintain or provide for
employees any segregated facilities at any of Developer's establishments, and that Developer
will not permit Developer's employees to perform their services at any location, under
Developer's control, where segregated facilities are maintained. Developer agrees that a
breach of either of these certifications is a violation of the Equal Opportunity clause in this
Agreement (Exhibit 23 (Federal Requirements), Attachment 4 to Exhibit 23). As used in this
certification, the term "segregated facilities" means any waiting rooms, work areas, rest rooms,
and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other
storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas,
transportation, and housing facilities provided for employees which are segregated by explicit
directive or are in fact segregated on the basis of race, color, or national origin, because of
habit, local custom or otherwise.

7.9.7 Incorporation of Provisions: Developer shall include the provisions of Sections
7.9.1 through 7.9.6 in every Contract to which Developer is a party, including procurement of
materials and leases of equipment unless exempt by the Regulations, or directives issued
pursuant thereto. Developer shall require that they be included in all Contracts at lower tiers, so
that such provisions will be binding upon each Contractor and Supplier. Developer shall take
such action with respect to any Contractor or procurement as IFA or the FHWA may direct as a
means of enforcing such provisions including sanctions for noncompliance; provided, however,
that if Developer becomes involved in, or is threatened with, litigation with a Contractor or
Supplier as a result of such direction, then Developer may request IFA to enter into such
litigation to protect the interests of the State, and in addition, Developer may request the United
States to enter into such litigation to protect the interests of the United States. IFA is not
obligated, however, to enter into such litigation.

7.9.8 Developer shall comply with all applicable Equal Employment Opportunity and
nondiscrimination provisions, including those set forth in Exhibit 23 (Federal Requirements), and
shall require its Contractors to comply with such provisions. Such provisions shall apply to the
entire East End Crossing and all the Work.

7.10 Disadvantaged Business Enterprise
7.10.1 General

7.10.1.1 IFA’s Disadvantaged Business Enterprise (DBE) Special
Provisions are set forth in Exhibit 7 (IFA's Disadvantaged Business Enterprise (DBE) Special
Provisions). The purpose of the DBE Special Provisions is to ensure that DBEs shall have an
equal opportunity to participate in the performance of design and construction contracts
financed in whole or in part with federal funds. Developer shall comply with all applicable
requirements set forth in the DBE Special Provisions and the Department’'s Disadvantaged
Business Enterprise Program Manual adopted pursuant to 49 CFR Part 26, and the provisions
in Developer’'s IFA-approved DBE Performance Plan. Notwithstanding the requirements of the
Department’s “Recurring Special Provision” 100-C-151B “Disadvantaged Business Enterprise
Procedure and Good Faith Efforts (Revised 05-23-11)" and the requirements of the
Department’'s DBE Program Manual, Developer is not required to list all DBE utilization to meet
the DBE goal prior to the submittal of Proposals as required in subsection (e) of “Recurring
Special Provision” 100-C-151B and Section IV of the DBE Program Manual. Instead, Developer
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shall submit the detailed DBE Performance Plan as set forth in Section 7.10.3 to IFA for review
and comment. IFA review of the DBE Performance Plan will replace the good faith efforts
review process as outlined in “Recurring Special Provision” 100-C-151B and Section IV of the
DBE Program Manual. Developer may utilize DBEs toward the DBE goal that obtain DBE
certification after submittal of Proposals.

7.10.1.2 Developer shall include provisions to effectuate the DBE
Special Provisions in every applicable Contract to which it is a party (including purchase orders
and task orders for Work), and shall require that they be included in all applicable Contracts at
lower tiers (including purchase orders and task orders for Work), so that such provisions will be
binding upon each applicable Contractor.

7.10.2 DBE Participation Goals

The DBE Goal for DBE participation in the Work required under this Agreement for East
End Crossing design, including professional services, and construction of the East End
Crossing is nine percent (9%) of the amount set forth on the “Totals” line of Exhibit 2-1(2)
(Capital Cost Table) for the professional services and construction. For purposes of clarity,
assessment as to whether Developer has achieved the DBE Goal will be measured against the
aggregated design and construction costs, and not separately as to each of the design costs
and construction costs. This DBE Goal reflects only the anticipated ability of DBE firms to
participate on the East End Crossing and is to be used as a measurement of success.
Developer shall demonstrate that it will make good faith efforts to meet the DBE Goal for the
East End Crossing in accordance with 49 CFR 26, Appendix A.

7.10.3 DBE Performance Plan

7.10.3.1 Developer has submitted to IFA as part of its Proposal the
Preliminary DBE Performance Plan attached to this Agreement as Exhibit 2-L (Developer's
Preliminary DBE Performance Plan). If not previously approved in writing by IFA, IFA will
deliver to Developer comments of IFA and the Department’s Economic Opportunity Division on
the Preliminary DBE Performance Plan within thirty (30) days after the Effective Date.
Developer shall submit to IFA, within thirty (30) days after receiving such comments, a proposed
final DBE Performance Plan. The proposed final DBE Performance Plan is subject to further
review and comment by IFA and the Department’'s Economic Opportunity Division and to IFA’s
approval prior to and as a condition to issuance of NTP2.

7.10.3.2 In preparing the final DBE Performance Plan, Developer shall
include, to the extent known at the time of preparation:

a. The names of currently-certified DBE firms to which Developer or the
Design-Build Contractor has made commitments, the percentage of each such entity’'s DBE
participation and a description of the types of work each such DBE firm listed is to perform;

b. The dates and manner in which each of the listed DBE firms were
contacted for their respective interest in DBE sub-contracting opportunities for the East End
Crossing;

C. A description of each such currently-certified and listed DBE firm’s
respective interest in sub-contracting for the East End Crossing;
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d. An explanation of how Developer plans to recruit, solicit and evaluate
potential DBEs to utilize on the East End Crossing;

e. A description of demonstrated success with the DBE program on other
projects;

f. a breakdown of anticipated DBE commitments (i.e. anticipated
percentages to go to design, construction, and supplies);

g. Estimated time frames for achieving DBE patrticipation (i.e. in what years
of the project will DBE patrticipation by realized);

h. Strategies for monitoring DBE utilization and contract compliance,
including proper DBE credit, performance of commercially useful function, and proper payment
to DBEs;

i. The name of Developer’'s “DBE Compliance Manager” and description of
the DBE Compliance Manager’s reporting structure and responsibilities; and

J- Commitment to communicate with IFA and the Department on DBE
participation and compliance efforts throughout the life of the Project.

7.10.3.3 The final DBE Performance Plan shall respond to the
comments of IFA and the Department's Economic Opportunity Division, comply with all
applicable Laws and Governmental Approvals, including 49 CFR Part 26, include all the matters
described in Section 120-3.01 of Exhibit 7 (IFA’s Disadvantaged Business Enterprise (DBE)
Special Provisions), and be consistent with Developer’s DBE certification set forth in Exhibit 2-M
(DBE Certification).

7.10.3.4 Developer shall exercise good faith efforts to achieve the DBE
Goal for the East End Crossing through implementation of Developer's approved DBE
Performance Plan.

7.10.3.5 Developer shall comply with provisions relating to 25 IAC 5 as
set forth in Exhibit 7 (IFA’s Disadvantaged Business Enterprise (DBE) Special Provisions).

7.10.4 Changes in the D&C Work

7.10.4.1 If the scope of the D&C Work changes after the Effective Date
such that there are additional opportunities for DBE firms to participate, Developer shall amend
and update the DBE Performance Plan to show how it will include, or undertake good faith
efforts to include, additional DBE patrticipation in order to achieve the DBE Goal.

7.10.4.2 If the scope of the D&C Work changes after the Effective Date
based on an IFA Change Order or Directive Letter, or if Developer encounters unknown
conditions on the East End Crossing, in either case resulting in reduced DBE patrticipation than
originally proposed and committed to by Developer, then Developer will not be held responsible
for the reduced DBE participation; provided that Developer has followed the procedures in 49
CFR § 26.53(f), IFA has approved the change in DBE utilization and IFA has verifiable evidence
that these changes or unknown conditions are not a result of actions by any Developer-Related
Entity.
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7.10.5 DBE Participation in O&M Work

Developer agrees to use good faith efforts to encourage DBE patrticipation in the O&M
Work.

7.10.6 Cancellation of DBE Contracts

Developer shall not cancel or terminate any Contract with a DBE firm except with IFA’s
prior written consent and in accordance with all requirements and provisions of 49 CFR § 26.53.

7.11 Workforce Diversity and Small Business Performance Plan

7.11.1 Developer has submitted to IFA as part of its Proposal the Preliminary Workforce
Diversity and Small Business Performance Plan attached to this Agreement as Exhibit 2-N
(Developer’s Preliminary Workforce Diversity and Small Business Performance Plan). If not
previously approved in writing by IFA, IFA will deliver to Developer comments of IFA and the
Department’s Economic Opportunity Division on the Preliminary Workforce Diversity and Small
Business Performance Plan within thirty (30) days after the Effective Date. Developer shall
submit to IFA, within thirty (30) days after receiving such comments, a proposed-final Workforce
Diversity and Small Business Performance Plan. The proposed-final Workforce Diversity and
Small Business Performance Plan is subject to further review and comment by IFA and the
Department’s Economic Opportunity Division and to IFA’s approval.

7.11.2 Developer’'s Workforce Diversity and Small Business Performance Plan shall
incorporate and be consistent with Exhibit 8 (Equal Employment Opportunity Trainees Special
Provisions) and shall include a commitment to participate in the Department's Equal
Employment Opportunity Trainee Program. The Workforce Diversity and Small Business
Performance Plan shall apply to all the original Construction Work for the East End Crossing.

7.11.3 The purpose of the Workforce Diversity and Small Business Performance Plan is
to ensure that inexperienced and untrained women, disabled veterans and other minority
workers, have a substantial opportunity to participate in the performance of the Work through
apprenticeships, training and similar measures to maintain and grow a diverse, skilled work
force. Developer shall perform and comply with all requirements set forth in of the Workforce
Diversity and Small Business Performance Plan.

7.11.4 Developer shall include provisions to effectuate the Workforce Diversity and
Small Business Performance Plan in every applicable Contract to which it is a party (including
purchase orders and task orders for Work), and shall require that such provisions be included in
all applicable Contracts, except for Contracts with IFA or Governmental Entities, so that such
provisions will be binding upon each Contractor performing Work to which the Plan applies. The
foregoing shall not apply to Contracts at any tier with IFA or Governmental Entities (excepting
this Agreement).

7.11.5 Developer shall meet the following requirements or demonstrate to IFA, in its
good faith discretion, that Developer made good faith efforts to meet the following requirements:

7.11.5.1 Ensure construction contractors included as part of Developer's
team comply with the requirements of the Department's “Equal Employment Opportunity
Trainee Program,” including meeting reporting requirements and documenting good faith efforts
to meet the training goals assigned to each construction contractor, and
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7.11.5.2 Provide the required hours of training for Department-approved
trainees/apprentices in the proposed training program in Developer’s final Workforce Diversity
and Small Business Performance Plan.

7.12 Additional Diversity Initiatives

Developer is encouraged to make additional efforts to solicit and recruit minority and
women-owned businesses and small businesses to participate in the East End Crossing.

7.13 Prevailing Wages

7.13.1 Developer shall pay or cause to be paid to all applicable workers employed by it
or its Contractors to perform the Construction Work not less than the highest prescribed
prevailing rates of wages, as provided in the statutes and regulations applicable to public
construction projects and public work contracts, including IC 5-16-7, KRS § 337.505 et seq., to
the extent provided in Exhibit 23 (Federal Requirements), the Davis-Bacon Act and statutory
common wage law(s) applicable to the Project. For purposes of clarity, (a) as between the
prescriptions under the Davis-Bacon Act (if applicable) and the “Common Wage” prescribed
pursuant to IC 5-16-7, the “prevailing rate of wages” shall be, in respect of each labor category,
the higher value prescribed and (b) notwithstanding any term of this Agreement to the contrary,
to the extent that FHWA and the U.S. Department of Labor approve project-specific wage rates
for the Project, then Developer shall pay, and shall cause all Contractors to pay, such project-
specific wage rates when performing or when contracting for the performance of any of
Developer's obligations under this Agreement. Developer shall comply and cause its
Contractors performing Construction Work to comply with all Laws pertaining to prevailing
wages, including arranging for a “Common Wage” hearing pursuant to IC 5-16-7.

7.13.2 The provisions of Attachment 2 to Exhibit 23 (Federal Requirements) shall apply
to the entire East End Crossing and to all covered classifications of employees (other than
employees of IFA or Governmental Entities acting as Contractors) regardless of the contractual
relationship between Developer or Contractors and laborers, mechanics or field surveyors.

7.13.3 It is Developer’'s sole responsibility to determine the wage rates required to be
paid. If rates of wages and benefits change while this Agreement is in effect, then Developer
shall bear the cost of such changes and shall have no Claim against IFA on account of such
changes. Without limiting the foregoing, no Claim will be allowed which is based upon
Developer’s lack of knowledge or a misunderstanding of any such requirements or Developer’'s
failure to include in the Financial Model or Financial Model Updates adequate increases in such
wages over the duration of this Agreement.

7.13.4 Developer shall comply and cause its Contractors performing Construction Work,
other than IFA or Governmental Entities acting as Contractors, to comply with all Laws,
regarding notice and posting of intent to pay prevailing wages, of prevailing wage requirements
and of prevailing wage rates.

7.13.5 If it is found that a laborer, mechanic or field surveyor employed by Developer or
a Contractor has been or is being paid a rate of wages less than the rate of wages required by
this Agreement to be paid, IFA may declare a Developer Default under Section 19.1.1.12, and
such a Developer Default may be the subject of a Warning Notice pursuant to Section 19.2.9
and lead to termination of this Agreement pursuant to Section 20.3.1.3.
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7.14 Prompt Payment to Contractors

Developer shall require that the following provisions be incorporated in each Design-
Build Contract:

7.14.1 The Design-Build Contractor shall pay each subcontractor for Work satisfactorily
performed within ten (10) days after receiving payment from Developer for the Work
satisfactorily performed by the subcontractor, and shall pay any retainage on a subcontractor's
Work within ten (10) days after satisfactory completion of all of the subcontractor's Work after
receiving payment from Developer of such retainage amount. Completed subcontractor work
includes vegetative establishment, test, maintenance, performance, and other similar periods
that are the responsibility of the subcontractor. For the purpose of this Section 7.14, satisfactory
completion is accomplished when:

7.14.1.1 The subcontractor has fulfilled the requirements of both the
Design-Build Contract and the subcontract for the subcontracted Work, including the submittal
of all information required by the specifications and the Design-Build Contractor; and

7.14.1.2 The work done by the subcontractor has been inspected and
approved by Developer and the final quantities of the subcontractor's work have been
determined and agreed upon.

7.14.2 The foregoing payment requirements apply to all tiers of subcontractors and shall
be incorporated into all subcontracts.

7.15 Retainage

Developer shall comply and cause its Contractors to comply with 49 CFR § 26.29
concerning prompt payment of retainage to subcontractors.

7.16 Suspension and Debarment

7.16.1 Developer certifies, by entering into this Agreement, that neither it nor its
principals are presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from entering into this Agreement by any federal agency or by any
department, agency or political subdivision of the State. For purposes of this Section 7.16.1, the
term “principal” for purposes of this Agreement means an officer, director, owner, partner, Key
Personnel, employee, or other person with primary management or supervisory responsibilities,
or a person who has a critical influence on or substantive control over the operations of
Developer.

7.16.2 Developer shall deliver to IFA, not later than January 31 of each year through
Final Acceptance, and upon Final Acceptance, signed certifications regarding suspension,
debarment, ineligibility, voluntary exclusion, convictions and civil judgments from Developer,
from each affiliate of Developer (as “affiliate” is defined in 29 CFR § 16.105 or successor
regulation of similar import), and from each Contractor whose Contract amount equals or
exceeds $100,000. The annual certification shall be substantially in the form of clauses 1.a
through 1.d of Attachment 6 to Exhibit 23 (Federal Requirements).
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7.17 Uniforms

Any uniforms, badges, logos and other identification worn by personnel of Developer-
Related Entities shall bear colors, lettering, design or other features to ensure clear
differentiation from those of IFA, the Department, KYTC and their respective employees.

ARTICLE 8. RELATED FACILITIES; RESERVED RIGHTS
8.1 Integration with Related Transportation Facilities

8.1.1 Developer shall locate, configure, design, construct, operate and maintain the
termini, interchanges, ramps, intersections, crossings, entrances and exits of the East End
Crossing so that the East End Crossing will be compatible and integrated with the location,
configuration, design, operation and maintenance of, and provide a smooth, safe and orderly
transition of traffic to and from, Related Transportation Facilities. The design for the East End
Crossing shall include and provide for such compatibility, integration and transition. The design,
construction, operation and maintenance of the East End Crossing shall satisfy all provisions of
the PPA Documents and Project Management Plan relating to compatibility, integration and
transition with or at Related Transportation Facilities, including those concerning signage,
signaling and communications with Users. Developer shall not block, hinder, change or restrict,
partially or wholly, access to or from the East End Crossing from or to any Related
Transportation Facility without the prior express written consent of, and on such terms and
conditions as may be specified by, IFA and the applicable Governmental Entity or other party,
as the case may be.

8.1.2 [reserved].

8.1.3 Without limiting the foregoing, Developer shall cooperate and coordinate with IFA
and any third party that owns, manages, operates or maintains a Related Transportation Facility
with regard to the construction, maintenance and repair programs and schedules for the East
End Crossing and the Related Transportation Facility, in order to minimize disruption to the
operation of the East End Crossing and the Related Transportation Facility.

8.1.4 To assist Developer, IFA shall provide to Developer during normal working hours,
reasonable access to plans, surveys, drawings, as-built drawings, specifications, reports and
other documents and information in the possession of IFA or its contractors and consultants
pertaining to Related Transportation Facilities. Developer, at its expense, shall have the right to
make copies of the same. Developer, at its expense, shall conduct such other inspections,
investigations, document searches, surveys and other work as may be necessary to identify the
Related Transportation Facilities and achieve such compatibility, integration and transition.

8.1.5 At Developer's request from time to time, IFA shall provide reasonable
assistance to Developer in obtaining cooperation and coordination from third parties that own,
manage, operate or maintain Related Transportation Facilities and in enforcing rights, remedies
and warranties that Developer may have against any such third parties. Such assistance may
include IFA’s participation in meetings and discussions. In no event shall IFA be required to
bring any legal action or proceeding against any such third party. At Developer’'s request, IFA
and Developer shall work jointly to establish a scope of work and budget for IFA’'s Recoverable
Costs in connection with providing such cooperation to Developer. Subject to any agreed scope
of work and budget, Developer shall reimburse IFA for all reasonable costs, including IFA’s
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Recoverable Costs, it incurs in connection with rendering such assistance within ten (10) days
after written request therefor.

8.1.6 Each of IFA and the Department shall have at all times, without obligation or
liability to Developer, the right to conduct traffic management activities on its Related
Transportation Facilities and all other facilities of the State transportation network in the area of
the East End Crossing in accordance with its standard traffic management practices and
procedures in effect from time to time.

8.2 Reserved Airspace and Business Opportunities

8.2.1 Developer's rights and interests in the East End Crossing and Project Right of
Way are and shall remain specifically limited only to such rights and interests that are necessary
or required for performing the Work and Developer’s timely fulfillment of its obligations under the
PPA Documents. Developer's rights and interests specifically exclude any and all Airspace and
any and all improvements, rights and personal property above, on or below the surface of the
Project Right of Way which are not necessary and required for such purposes.

8.2.2 IFA reserves to itself, and Developer hereby relinquishes, all right and
opportunity to develop and pursue, and to permit or assign to others the right and opportunity to
develop and pursue, anywhere in the world entrepreneurial, commercial and business activities
that are ancillary or collateral to the use and operation of the East End Crossing and Project
Right of Way as provided in this Agreement (collectively, “Business Opportunities”). Unless
expressly authorized by IFA in its sole discretion, Developer will not grant permission for any
Person (other than IFA) to use or occupy the East End Crossing for any ancillary or collateral
purpose. The foregoing reservation in no way precludes Developer or any Affiliate, Contractor
or other Developer-Related Entity from:

8.2.2.1 Carrying out the Financial Plan;
8.2.2.2 Arranging and consummating Refinancings;
8.2.2.3 Creating and using brochures and other promotional and

marketing material, responses to requests for qualifications or proposals, and similar
communications that include descriptions, presentations and images of the East End Crossing
or the Work for the purpose of promoting its business of developing, financing and operating
transportation projects; or

8.2.2.4 Competing on any request or solicitation for proposals or bids
issued by IFA in connection with Business Opportunities.

8.2.3 The Business Opportunities reserved to IFA include all the following:

8.2.3.1 All rights to finance, design, construct, operate and maintain
any passenger or freight rail facility, roads and highways or other mode of transportation in the
Airspace, including bridges, tunnels, flyovers, frontage roads, local roads, interchanges and
fixed guide-ways, and to grant to others such rights, subject to the provisions of Sections 8.2.4,
provided that construction and operation of any expansion of the Hourly Flow of traffic on the
East End Crossing, whether by Developer or IFA or their respective contractors, is not a
Business Opportunity;
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8.2.3.2 All rights of IFA to derive revenues and other direct benefits
from the installation, use, lease, grant of indefeasible rights to use, sale or operation by anyone
of electrical and fiber optic conduit, cable, capacity, towers, antennas and associated equipment
or other telecommunications equipment, hardware, software and capacity, over, on, under or
adjacent to any portion of the Project Right of Way, whether before or after the Effective Date,
except for the capacity of any such improvement installed by Developer that is necessary for
and devoted exclusively to the operation of the East End Crossing. For avoidance of doubt:

a. If Developer installs any such improvements, all use and capacity thereof
not necessary for operation of the East End Crossing are reserved to, and shall be the sole
property of, IFA; and

b. All conduit, innerduct and other Utility space, and all hangers and
supports for future conduit or Utility installations, installed as part of the East End Crossing are
reserved to, and shall be the sole property of, IFA,;

8.2.3.3 All rights of IFA to derive revenues and other direct benefits
from the installation, use, lease, grant of indefeasible rights to use, sale or operation by anyone
of any oil or gas pipeline, water line, fuel line, power line or other Utility in, on, under, above or
along the East End Crossing, Project Right of Way or Airspace, except only to the extent
required solely for construction, operation or maintenance of the East End Crossing;

8.2.34 All rights to use, sell and derive revenues from traffic data and
other data generated from operation of the East End Crossing except use of such data as
required solely for operation of the East End Crossing;

8.2.35 All ownership, possession and control of, and all rights to
develop, use, operate, lease, sell and derive revenues from, the Airspace, including
development and operation of service areas, rest areas and any other office, retail, commercial,
industrial, residential, retail or mixed use real estate East End Crossing within the Airspace;

8.2.3.6 All ownership, possession and control of, and all rights to
develop, use, lease, sell and derive revenues from, carbon credits or other environmental
benefits generated by or arising out of design, development, use, operation or maintenance of
the East End Crossing;

8.2.3.7 All rights to install, use and derive information, services,
capabilities and revenues from Intelligent Transportation Systems and applications, except
installation and use of any such systems and applications by Developer as required solely for
operation of the East End Crossing. For avoidance of doubt, if Developer installs any such
systems or applications, all use and capacity thereof not necessary for operation of the East
End Crossing are reserved to, and shall be the sole property of, IFA;

8.2.3.8 All rights and opportunities to use, or allow others to use, the
East End Crossing to generate and sell, or as a platform to install equipment to generate and
sell, power from wind action;

8.2.3.9 All rights to market, distribute, sell and derive revenues from
any goods, products or merchandise depicting, utilizing or exploiting any name, image, logo,
caricature, pseudonym, reputation or other representation, in any form or medium, of IFA or the
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East End Crossing, or that may be confused with those of IFA or the East End Crossing;

8.2.3.10 All rights and opportunities to grant to others sponsorship,
advertising, branding and naming rights with respect to the East End Crossing or any portion
thereof;

8.2.3.11 All rights to revenues and profits derived from the right or ability
of electronic toll account customers to use their accounts or Transponders to purchase services
or goods other than payment of tolls;

8.2.3.12 All rights to toll, collect tolls and perform tolling activities in the
Airspace and Project Right of Way and to grant to others such rights; and

8.2.3.13 Any other commercial or noncommercial development or use of
the Airspace for other than operation of the East End Crossing.

8.2.4 If the development, use or operation of the Airspace by IFA, the Department,
KYTC or anyone (other than a Developer-Related Entity) legitimately claiming under or through
IFA, the Department, KYTC, the State, the Commonwealth of Kentucky, or any entity created by
both the State and the Commonwealth of Kentucky arising out of, or related to, the East End
Crossing, or if the development or operation of a Business Opportunity in the Airspace, prevents
Developer from performing its fundamental obligations under this Agreement or materially
adversely affects its costs, such impacts will be treated as a Relief Event under Section 15.1.

8.2.5 Prior to deciding whether to pursue or implement a Business Opportunity, IFA
may require Developer to provide analysis of the impacts thereof on Developer’'s costs and
schedule, as if it were a Request for Change Proposal, in which case the Parties shall follow the
procedures under Section 16.1.

8.2.6 Developer may propose Business Opportunities, including expected financial and
other terms, for IFA consideration. If Developer desires to utilize, develop or take advantage of
any Business Opportunity, then Developer may submit to IFA its ideas and proposals for
development thereof. If and only if IFA, in its sole discretion, is interested in the proposed
Business Opportunity, IFA and Developer shall thereafter negotiate cooperatively and in good
faith to formulate a structure, terms and conditions and written agreement(s) for such Business
Opportunity and its use and development, which may include a development agreement,
concession or franchise agreement, license agreement, royalty agreement, joint venture, or
other form of lawful joint enterprise or lawful joint participation concerning the Business
Opportunity. Nothing herein, however, creates any legally binding obligation on the part of IFA
or Developer to continue such negotiations or to enter into any structure or agreement for
development or use of a Business Opportunity. Neither Developer’'s submission to IFA of a
proposed Business Opportunity or related ideas, concepts, financial models or other
information, nor IFA’s election not to engage in such proposed Business Opportunity with
Developer, shall preclude IFA from thereafter pursuing such Business Opportunity or using,
adapting and disclosing the ideas, concepts, financial models or other information presented,
provided IFA pursues it through a competitive procurement process in which Developer is
afforded a fair and non-discriminatory opportunity to compete.

8.2.7 If a Developer Default concerns a breach of the provisions of this Section 8.2,
then, in addition to any other remedies, IFA shall be entitled to Developer’'s disgorgement of all
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profits from the prohibited activity, together with interest thereon, at a floating rate equal to the
LIBOR in effect from time to time plus four hundred (400) basis points, from the date of
collection until the date disgorged, and to sole title to and ownership of the prohibited assets
and improvements and revenues derived therefrom.

8.2.8 Developer is prohibited from placing or permitting any outdoor advertising within
the boundaries of the Project Right of Way.

ARTICLE 9. TECHNOLOGY ENHANCEMENTS; SAFETY COMPLIANCE; EMERGENCY
REPAIR WORK

9.1 Technology Enhancements

9.1.1 Developer shall make Technology Enhancements on the systems it provides as
and when necessary (a) to correct Defects, (b) under the Rehabilitation Work Schedule, or (c) to
comply with State-wide changes in interoperability, compatibility and reciprocity standards,
requirements, agreements and protocols in accordance with applicable provisions of the
Technical Provisions.

9.1.2 Each Technology Enhancement described in Section 9.1.1(a) and (b) shall be at
Developer's sole cost, and Developer shall have no right to a Relief Event, additional
compensation, schedule relief or other relief on account of such Technology Enhancements; for
each Technology Enhancement described in Section 9.1.1(c) Developer shall be entitled to
submit a Relief Event Notice and such Technology Enhancements shall be treated as a Relief
Event under clause (d) of the definition of “Relief Event” (Non-Discriminatory O&M Change).

9.2 Safety Compliance

9.2.1 [IFAis entitled from time to time to issue Safety Compliance Orders to Developer
with respect to the East End Crossing to correct a specific safety condition or risk involving the
East End Crossing that IFA has reasonably determined exists through investigation or analysis.

9.2.2 IFA shall use good faith efforts to inform Developer at the earliest practicable
time of any circumstance or information relating to the East End Crossing which in IFA's
reasonable judgment is likely to result in a Safety Compliance Order. Except in the case of
Emergency, IFA shall consult with Developer prior to issuing a Safety Compliance Order
concerning the risk to public or worker safety, alternative compliance measures, cost impacts,
and the availability of Developer resources to fund the Safety Compliance work.

9.2.3 Subject to conducting such prior consultation (unless excused in the case of
Emergency), IFA may issue Safety Compliance Orders to Developer at any time from and after
the Effective Date.

9.2.4 Developer shall implement each Safety Compliance Order as expeditiously as
reasonably possible following its issuance. Developer shall diligently prosecute the work
necessary to achieve such Safety Compliance until completion. In no event shall Developer be
entitled to claim that any Force Majeure Event or Relief Event relieves Developer from compliance
with any Safety Compliance Order.
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9.3 Emergency Repair Work

9.3.1 Developer shall be responsible for procuring and overseeing temporary and/or
permanent repair work in response to an Emergency for the East End Crossing from and after
issuance of NTP2. Developer shall solicit competitive bids for such work if FHWA or FEMA
regulations, policies or procedures require competitive bidding in order to obtain reimbursement
for eligible costs. IFA shall provide oversight relating to such Emergency-related repair work in
accordance with the PPA Documents.

9.3.2 Developer shall ensure that such repair work is performed in accordance with the
PPA Documents and State and federal Law applicable to such Emergency-related repair work,
including the requirements of the FHWA Emergency Relief Manual as most recently published
by the FHWA (http://www.fhwa.dot.gov/reports/erm/).  Further, Developer shall maintain
estimates, cost records and supporting documentation in accordance with such Laws, and in a
form and content to enable IFA to seek reimbursement for eligible costs from FHWA or FEMA, if
applicable.

ARTICLE 10. PAYMENTS TO DEVELOPER; IFA'S COSTS
10.1 Milestone Payment and Adjustments

10.1.1 Subject to Sections 10.1.2.1, 10.1.2.2 and 5.10.8, IFA agrees to make payments
(each a “Milestone Payment”) in the amounts as calculated pursuant to Exhibit 10 and
according to the schedule set forth in Exhibit 4 (in the aggregate, the “Milestone Payment
Amounts”). The Milestone Payments are payments IFA chooses to make as an economic
measure in lieu of larger Availability Payments, in order to maximize the overall value to IFA of
this Agreement.

10.1.11 IFA has entered into an agreement (the “Milestone Agreement”)
with the Department, pursuant to which the Department will agree to make payments to IFA for
deposit with the Project Trustee in an amount at least equal to the Milestone Payments owed by
IFA under this Agreement. The Milestone Payments are limited obligations of IFA, payable
solely from the amounts held by the Project Trustee under the Project Trust Agreement for this
purpose. The obligation of IFA to make Milestone Payments does not constitute an
indebtedness of the State or any political subdivision thereof within the meaning or application
of any constitutional provision or limitation. The obligation of IFA to make Milestone Payments
does not constitute a pledge of the faith, credit or taxing power of the State or any political
subdivision thereof within the meaning or application of any constitutional provision or limitation.
IFA has no taxing power. Developer has no right to have taxes levied or compel appropriations
by the General Assembly of the State for any payment of the Milestone Payments.

10.1.1.2 In the Milestone Agreement, the Department covenants that it
will do all things lawfully within its power to obtain and maintain funds from which to meet its
payment obligations to IFA under the Milestone Agreement, including, but not limited to,
requesting an appropriation in an amount sufficient to meet its payment obligations to IFA under
the Milestone Agreement in writing submitted to the General Assembly of the State at a time
sufficiently in advance of the date for payment thereof so that an appropriation may be made
from the General Assembly in the normal State budgetary process, using its bona fide best
efforts to have such request approved, and exhausting all available reviews and appeals if such
request is not approved. In addition and notwithstanding a non-renewal or termination of the
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Milestone Agreement, IFA hereby covenants that it will do all things lawfully within its power to
obtain and maintain funds from which to meet its Milestone Payment obligations owed to
Developer under this Agreement, including, but not limited to (i) requesting, or causing the
Department to request, an appropriation to, or for the benefit of the Department, in an amount
sufficient to meet its payment obligations to IFA under the Milestone Agreement in writing
submitted to the General Assembly of the State at a time sufficiently in advance of the date for
payment thereof so that an appropriation may be made from the General Assembly in the
normal State budgetary process, using its bona fide best efforts to have such request approved,
and exhausting al