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Terminology

Institutional Control - Administratively or legally enforceable measures that

limit human exposure to release-related chemicals that exceed unconditional
remediation objectives. (e.g., ERC or ERO)

Environmental Restrictive Covenant (ERC) - Tied to a property deed and limits

the use of the Tand or the activities that may be performed on the land and/or
requires the maintenance of engineering controls on the land. Run with the land
and are binding of subsequent landowners.

Environmental Restrictive Ordinance (ERO) - Adopted by a municipal
corporation and seeks to control the use of groundwater.




Indiana Department of Environmental Management

Reminders
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Save time & effort with We need your deed Wait for IDEM approval

our ERC templates
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Exhibits

“Exhibits should be in 8.5 x 11 inch, black and white, non-aerial format, with
extraneous information removed so they remain legible after being copied.”
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Legal Description
SSA #7887
5415 East 65™ St.
Indianapolis, IN
Marion County
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EXHIBIT B 10go .

Sample Locations, Ground Water Flow Direction, and Ground Water Contaminant
Concentrations Above IDEM January 2006 RISC Residential Default Closure Levels




g

i
L] - s

MARATHON PETROLEUM COMPANY MARATHON STATION §2380
i1




== Indiana Brownfields Program Number 4230703 - Real Estate
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Please visit our website!

https://www.in.gov/idem/cleanups/investigation-and-
cleanup-programs/institutional-controls/
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https://www.in.gov/idem/cleanups/investigation-and-cleanup-programs/institutional-controls/
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Institutional Controls

A Environmental Cleanups > Investigation and Cleanup Programs > Institutional Controls

The Office of Land Quality (OLQ) uses a risk-based approach to address hazardous substances or petroleum releases. When contamination remains on site after remediation is complete, OLQ may
employ a legal or administrative measure called an institutional control. An institutional control protects human health and the environment by applying land use restrictions to properties that limit
activity, use, or access to minimize exposure to contamination left in place. Environmental restrictive covenants (ERCs) are a type of institutional control that are used to apply land use restrictions to
properties. For example, a landowner may agree to not develop a site for residential use and allow only commercial or industrial development.

Institutional Controls Registry

The Institutional Controls Registry is an Excel spreadsheet of sites with an approved Institutional control. The Institutional Controls Registry includes environmental restrictive covenants approved by
IDEM as well as Solid Waste sites that require a deed notice under Article 10 of Title 329 of the Indiana Administrative Code (IAC). The registry is updated the first Monday of every manth.

* |nstitutional Controls Sites [XLSX]

ERC Templates

OLQ is now providing one template to cover all remediation programs; Resource Conservation and Recovery Act (IC 13-22), Regulated Leaking Tanks (IC 13-23), ICP/petroleum releases (IC 13-24), State
Cleanup/Hazardous Substances (IC 13-25), and Voluntary Remediation Program (IC 13-25-5) and another ERC template for Solid Waste Landfills. To ensure a prompt review, follow the template and
provide a copy of the property deed along with a draft copy of your ERC to your assigned project manager. Deviations from the ERC template will require a review from IDEM'’s Office of Legal Counsel and

will delay your project. The ERC templates include drap downs (choose item in blue font), optional language (highlighted blue) and fillable fields (highlighted yellow). To complete the fillable fields, click on
each, hover over the three dots to the left of the field and begin typing.

¢ Remediation Program ERC Template [DOCX]
¢ Solid Waste Landfill ERC Template [DOCX]
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I RESTRICTIOMEZ

Restrictions. The Owner: Jn accordance with IC 13-14-2-8, select from the list below those
peztrictions thar are applicable to the Sie. Delete thoze tha are not applicabls and
remonber list Additional zite-specific restrictions may be appropriate based on zite
conditions and are to be negotiated berween the properiy owner amd the Department

{2) Shall mot use or allow the uze of the Feal Estate for residential purpozes, incloding,
tut not limited to, daily childcare facilities or educational facilities for children (e.z.,
daycars centers or K-12 schoals).

(b} Shall notuse or allow the use or extraction of gronadwsater at the Feal Estate for any
purpose, mcluding, but not limited to luman or animal consumption, sardening,
mdnsirizl processes, or agriculture, except that groundwater may be extracted in
conjunction with environmental investization znd’or remediation activities.

{c) Shall not uza the Feal Estate for any agricultural use.

[Inciuge the fhllowing soil disturbance resfriction i OOCs remuzin in soil of svels above
residentiol land wse critarial

{d} Shall restore soil disturbed as a result of excavation and construction activities in such
3 manner that the remaining contaminant concentrations do not present a threst to
buman hezlth or the enviromment. This determination zhall be made uzing the
Deparunent’s current rizk bazed guidsnce. Upon the Deparoment’s request, the Ommer
shall provide the Department written evidence (including sampling data) showing the
excavated and restored arse, and any other area affected by the excavation, do not
reprasent such a threat Contaminated zoils that are excavated must be managed in
accordance with all applicable federal and state laws; and dizpozal of such soils must
alzo be dome in accerdance with all applicable federal and state laws.

ifion 1o the preceding gensral soil distwrbance restriction, addifional soil disturbance
may be appropriata for high isvels of confammation and showld be failored
. The following iv an example resiriction diusirating the case where COCs remain
in soil ax fres product, or at levels above construction worker critariz. Refer to IDEM's
] ¥ document, Waste OTF-MPD, for puidence in developing a Soil Maowagement
earch fo determing i there are conflicting easemerds must be conduciad and
documentation provided ie IDEM prior to implementing this restriction]

Shall neither engage in nor allow excavation of soil at depths sreater than depth
restriction fest in the area identified viz Choose an item as the “Constraction Worker
Feeawiction Area” depicted om Exhibit Chooze an item. The Owner, upon the
Department’s request, shall pravida the Department evidence showing the excavatad
and restored area do not repressnt 8 threst to homan health or the enviromment. In
accordance with insert title and date of the IDEM approved Soil hManagement Plan,
described m VFC SVEC Number, and any IDEM approved updates.

(g

—

[Inciude ifvapor burusion scresns ouf Based on existing sife buildings aed’or current use But
a chavgs i ute and'or Rew construction would warrant @ vapor infrusion evainmtion]

o

()

(B}

Prior to the change in nza of the 2ite or construction of new smacmires to be accupied
by persons at the Feal Estate, the current Owmer of the Fleal Estate shall confirm there
1z no unacceptable exposuare risk due to vapor mizration in accordance with then-
applicable azency guwidance, regulation, or law. This may inclide conducting
sroundwater, soil, indoor air and'or soil-gas samplmg for volatile orzanic compounds
(“VOCs™) or semi-volatile organic componnds (“5%0C™), with an IDER approved
sampling plan. The results and analyzes of such sampling shall be prezented to IDEM
m support of the Owner’s determination whether an unacceptabls vapor exposure risk
existz. If the result: demonswate that mo such rizk exists, IDER will provide itz
concwrrence in writing emd grant the Owner a8 waiver of this reswriction for the
proposed change in site nze andlor new canstruction. If the results demonstrate that an
mnzcceptable risk to homan health exists, then the Owner must submit plans for
mitization for approval by IDEM and must conduct adequate indoor air zampling to
demonstrate the effectivenass of the approved ramedy.

(Trciude the fallowing [ there ir @ potenfial futwrs vapoer idrusion threat af undevaloped or
wHoccupied sites]

Shall not construct or allow accupancy of 2 dwelling or workspace on the Feal Estate
unlesz 3 vapor mitization system or other efective IDEM approved remedy iz
mstalled, operated, and maintamed within the dwelling or workspace. IDEAM may
waive this reswiction i writing if the Owner haz provided datz and amalysis
demonstrating to IDEM's satisfaction that there is no unaccepizble risk to human
health wia the vapor intruzion exposure pathway.

{Trciude the following i cwrrent buildings are subjsct to O5HA FELs dus to continued use of
COCs on-sita]

Shall confirm there iz no unacceptzble exposure risk due to vapor migration in
accordznce with then-spplicable agency gnidance, regulation. or law in both of the
following zimartions:

i After the uze of inzert a list of the COCs currently in nse at the facility nside
the building at the Real Estate ceazes; and 'or

il When awy new structures to be accupied by persons at the Fezl Estate are
constructed.

Both simations require an IDEM-appraved sampling plan and may include conducting
sroundwater, soil, indoor air, and/or soil-gas sampling for volatile crzanic compounds
[“WOCs™) or semi-volatile organic compounds (5% 0Cs"). The results and anzlyses
of such sampling shall be presented to IDEM in support of the Owner's determination
wheather an unacceptabla vapor exposurs rizk axists. If tha results demonsirate that no
such risk exists, IDELI will provide its concurrence in writing and grant the Owner
waiver of this restriction for the propesed change in site use and'or new construction.
If the resmults dernonstrate that an unacceptable risk to human health exists, then the
Owner must submit plans for mitization for spproval by IDEWI and must conduct
adequate indoor air zampling to demonstrate the effectiveness of the approved remedy.

{Trclude ifan active engingerad control (vapor mitigation fyztem, eic.) has been implamented
af the site requiring operaion and mamtenancs qf an enginsered conrol]

m

m

®

M

Shall operate and maintzin the twpe of engineered conmral identified via Choose an
item, and depicted in Exhibit Choose an item, so a3 to protect its fnctional integrity
m accordance with msert tifle and date of the document containing operations and
maintenance requiremeants described in VEC #VFC Mumber and a1l subzequent IDER
approved revisions. Cromer shall notify the Department in writing at least fifteen (15}
days in advance of conducting any constmuction or excavation work that may impact
an engineered control unless an emerzency exists. Owner shall eansure that the integrity
of the type of engnesred control is restored immediately after disturbance by amy
constaction or excavation work., Upon IDER's reguest, the Owner shall provide
written evidence showing the type of eagineered control has been restored o itz
complate integriry.

[Mrciuge [fa passive engmesred condrol or barrier har been mplementsd such a5 pavement
or o building foundafion. A fitls search to determme i there are confiiciing earements MuTt
be conducted and documeniation provided to IDEM prior to implementing this restriction]
Shall maintain the integrity of the existing type of passive engineered control, which
iz depicted on Exhibit Choose an mem wia Choose an item; this type of passive
enginearad comtrol zerves as an engineered barrier to prevent direct contact with the
underlying soil: and must not be excavated, removed, disturbed, demolished, or
allawed to fall into disrepair in accordance with insert title of the document containing
maintenance requirements described in VFC #VFC Number and 21l subzegquent IDERL
appraved revisions.

[Tnciude the foliowing [f groundwater monitoring it being conductad]

Shall prohibit any activity at the Feal Estate that may interfere with the sroundwatar
monitoring or well network as depicted on Exhibit Choose an item via Choose an item.

Tnsart other site-specific restriction|Th ieere.,f
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Trc:ining Tutorial

A training tutorial on institutional controls and IDEM restricted sites is available on YouTube. “E101: Let's talk about Institutional Controls and Comfort Letters".

Long Term StewardshiE

Long-term stewardship (LTS) applies to sites where long-term management of contaminated environmental media is necessary to protect human health and the environment while providing a
conditional closure to responsible parties (RPs). LTS includes the establishment and maintenance of physical and legal controls, implementation entities, authorities, financial assurance, information and

data management, and resources that are necessary to ensure these sites remain protective of human health and the environment. At this time, LTS is in draft phase, however the following documents
are available upon request for your consideration.

* Long Term Stewardship Flow Chart

* |IDEM LTS Guidance

* Long Term Stewardship - Master Plan

* Groundwater Monitoring Work Plan Cover Sheet & Report Format

* Vapor Monitoring Work Plan Cover Sheet & Report Format

* Engineering Control Monitoring Work Plan Cover Sheet & Report Format
* Land Activity Monitoring Work Plan Cover Sheet & Report Format

* Long Term Stewardship Agreement

What's in my Neighborhood

Modification and Terminations

As site conditions and use evolve, environmental guidance becomes more refined, and properties change hands, it may be necessary to evaluate recorded ERCs and ensure that the land use restrictions
in place are appropriate and necessary. In accordance with Indiana Code 13-14-2-9(c)(3), an ERC may be modified if supporting information is provided. OLQ will use current risk-based policy, recent data,
and proposed land use to make a written determination as to the appropriateness of an ERC modification or termination.

OLQ requires reimbursement for the administrative and personnel expenses associated with the development of the written determination under 329 IAC 1-2-7 [PDF]. OLQ personnel expenses are
$75.00 per hour, and once a written determination is made, an invoice reflecting the actual number of hours spent on the review will be provided. To request a modification or termination please provide
written justification and all supporting documentation necessary for OLQ review, including the following completed forms, via email to the Institutional Controls program.

¢ ERC/Deed Notice Modification or Termination Request - 56082 (available on the IDEM Agency Forms page)
¢ ERC Modification Template, May 2018 [DOC]
¢ ERC Termination Template, May 2018 [DOC]
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MENU

Environmental Restrictive Covenants (ERCs) and Easements

An easement is a permanent right of access to real property not owned by the easement holder. Easements “run with the land,” so when a property having an easement is sold to a new owner, the
easement still exists, and the new owner must allow access. To ensure that ERCs are enforceable on real property that has already-existing easements, proposed ERCs with excavation restrictions or
passive engineering controls should also include: 1) a map showing all easements that affect the property and 2) a copy of any easements that relate to the property. If, after a review of the easement
and the proposed land-use restrictions in the ERC, IDEM determines that the easement and ERC have conflicting terms, to ensure that the ERC is enforceable by IDEM, additional documents are required

to use the ERC for regulatory closure.

The person placing the ERC on the property has the option of either obtaining a Subordination Clause [DOCX] or a Joinder and Consent [DOCX] to ensure that the ERC properly manages risk for persons
also using the easement. Another option may be to work with the property owner and easement holder to renegotiate the easement so that it does not conflict with the ERC. If an agreement regarding
the priority of the ERC with regard to the easement cannot be reached, the ERC may not appropriately manage risk, and an alternative remedy may be necessary.

Persons wanting to use ERCs on properties with potentially conflicting easements should obtain knowledgeable environmental and/or real estate counsel to discuss all options.

Self-audits

I
To ensure that property owners are both aware of property restrictions and to ensure compliance necessary to protect human health, IDEM has begun to mail out Requests for Self-Audits. If you receive

this request in the mail, you may either provide a hard copy to the Office of Land Quality with “ATTN: Institutional Controls Group” on the mailer, or you may download a digital copy of State Form 55715

and email it to the Institutional Controls program.

Contamination in the Right of Way Links

Use the following links to help fill out State Form 57234 [PDF] which provides notice that contaminated soil and or groundwater is present in the Right-of-Way because of a release of contamination to the
environment from an IDEM reported incident. This information will be used by the roadway’s managing authority to consider worker safety and proper management practices during future construction
activities.

* ArcGIS - My Map To help you identify the managing authority use this link to determine if a road is owned by an entity other than INDOT.
e \Virtual File Cabinet To view the ERC in its entirely, visit IDEM's Virtual File Cabinet

* |DEM's Uncontaminated Soil Nonrule Policy Document (NPD) (Waste-0064-NPD) Use to determine whether it is appropriate to reuse excavated soil in a construction project.

¢ FEffective Nonrule Policies To help find the most current version of the Nonrule Policy Document to determine the appropriate criteria to evaluate soil containing detectable levels of human

introduced chemicals and the proper management of such soils.
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Self-auditing and Compliance Checks

P
% e m*g INSTITUTIONAL CONTROLS
45°/ SELF AUDIT CHECKLIST

State Form 55715 (R / 3-21)
Indiana Department of Environmental Management

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
Office of Land Quality
Remediation Services Branch
ATTN: Institutional Controls Group
100 North Senate Avenue, Room 1101
Indianapolis, IN 46204-2251

INSTRUCTIONS: When completing this checklist refer to the Environmental Restrictive Covenant (ERC) for property and restriction information. When
completing Section |, include the current property owner information, which may be different than the property owner listed in the ERC. The Auditor
completing this form may be the owner or any individual authorized by the owner to act as their delegate or agent. Shaded boxes are for Office Use Only.

SECTION I: PROPERTY INFORMATION

Name of Property County

Address of Property (number and street)

City State ZIP / Postal Code
Indiana

State Identification Number Al |dentification

Federal Identification Number

Property Owner

Address of Owner (number and street)

City

State ZIP [ Postal Code

Telephone Number

E-mail Address

Date ERC recorded (month, day, year) * Instrument Number

VFC Number

Has property owner changed since the ERC was recorded?

[JYes [[JNo

Is property being leased? [ |Yes [ |No

If Yes, the lessee is:

SECTION II. LAND USE RESTRICTION INFORMATION




Self-auditing and Compliance Checks

Counties A-D
~466 ERCs

Counties S-Z
~423 ERCs

Counties M-R

~349 ERC Counties E-H
> ~460 ERCs
Marion County Counties I-L

~583 ERCs ~4472 ERCs
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Self-auditing and Compliance Checks

-8 O

Inform/educate Create accountability Ensure continued
landowners protection
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Thank you!

Crystal Haulter
Remediation Services Branch
IDEM — Office of Land Quality

Chaulter@idem.IN.gov
(317) 234-1957

General Mailbox
InstitutionalControls@idem.IN.gov
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